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ARTICLE 1 
DEFINITIONS 

Whenever the following terms, or pronouns in place of them, are used in this document, the 
intent and meaning shall be interpreted as follows: 
 

A. CONTRACT:  The Contract is the embodiment of the Contract Documents.  The 
Contract represents the entire and integrated agreement between the District and 
Contractor and supersedes any prior written or oral negotiations, representations or 
agreements that are not incorporated into the Contract Documents.  The Contract may be 
amended only by a Contract Change Order.  The contractual relationship which the 
Contract creates between the District and the Contractor extends to no other persons or 
entities.  The Contract consists of the Contract Documents, including all additions, 
deletions, and modifications incorporated therein before the execution of the Contract: 
1) Contract 
2) Performance and Payment Bonds 
3) Conditions of the Contract 
4) Specifications 
5) Drawings 
6) Contract Change Orders 
7) Modifications to the Contract 

B. CONTRACT SUM:  The Contract Sum is the total amount payable by the District to the 
Contractor for performance of the Work under the Contract Documents.  The term 
“Contract Sum” means the Contract Sum stated in the Contract as may have been 
increased or decreased by Change Order(s) in accordance with the Contract Documents. 

C. CONTRACT TIME:  The Contract Time is the period of time in which the Contractor 
must achieve Substantial Completion of the Work.  The date on which the Contract Time 
begins is specified in the written Notice to Proceed issued to the Contractor by the 
District.  The Date of Substantial Completion is the date established in accordance with 
Article 32.  The term “Contract Time” means the Contract Time stated in the Contract as 
may have been extended by Change Order(s) in accordance with the Contract 
Documents.  The term “day” as used in the Contract Documents shall mean calendar day 
unless otherwise specifically defined. 

D. CONTRACTOR:  The Contractor is the person or persons, firm, partnerships, joint 
venture, association, corporation, cooperative, limited liability company, or other legal 
entity, identified as such in the Contract.  The term “Contractor” means the Contractor or 
the Contractor’s authorized representative. 

E. DEFECTIVE WORK:  The term “Defective Work” shall apply to:  

1) Any product, material, system, equipment, or service, or its installation, 
configuration, and performance, which does not conform to the requirements of 
the Contract; 
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2) Any workmanship which does not conform to the quality specified or, if not 
specified, to the quality produced by skilled workers performing work of a similar 
nature on similar projects in the state; 

3) Substitutions and deviations not properly submitted and approved or otherwise 
authorized; 

4) Temporary supports, structures, or construction which will not produce the results 
required by the Contract Documents; 

5) Materials or equipment rendered unsuitable for incorporation into the work due to 
improper storage or protection. 

F. DISTRICT:  The Piedmont City School District, and is referred to as singular in number.  
The term “District” means the Piedmont City School District or its authorized 
representative. 

G. DRAWINGS:  The drawings are the portions of the Contract Documents showing 
graphically the design, location, layout, and dimensions of the Work, in the form of 
plans, elevations, sections, details, schedules, and diagrams. 

H. NOTICE TO PROCEED:  A proceed order issued by the District, as applicable, fixing 
the date on which the Contractor shall begin the prosecution of the Work, which is also 
the date on which the Contract Time shall begin. 

I. PROJECT:  The Project is the total construction, installation, and configuration of 
which the Work required by these Contract Documents. 

J. PROJECT MANUAL:  The Project Manual is the volume usually assembled for the 
Work which may include the Advertisement for Bids, Instructions to Bidders, sample 
forms, General Conditions of the Contract, Supplementary Conditions, and Specifications 
of the Work. 

K. SPECIFICATIONS:  The Specifications are that portion of the Contract Documents 
which set forth in writing the standards of quality and performance of products, 
equipment, materials, systems, services, and workmanship required for acceptable 
performance of the Work. 

L. SUBCONTRACTOR:  A Subcontractor is a person or entity who is undertaking the 
performance of any part of the Work by virtue of a contract with the Contractor.  The 
term “Subcontractor” means a Subcontractor or its authorized representatives. 

M. THE WORK:  The Work is the construction and services required by the Contract 
Documents and include all labor, materials, supplies, equipment, and other items and 
services as are necessary to produce the required construction and to fulfill the 
Contractor’s obligations under the Contract.  The Work may constitute the entire Project 
or only a portion of it. 
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ARTICLE 2 
INTENT and INTERPRETATION of the CONTRACT DOCUMENTS 

A. INTENT 

It is the intent of the Contract Documents that the contractor shall properly execute and 
complete the Work described by the Contract Documents, and unless otherwise provided 
in the Contract, the contractor shall provide all labor, materials, equipment, tools, 
construction equipment and machinery, water, heat, utilities, transportation, and other 
facilities and services, whether temporary or permanent and whether or not incorporated 
or to be incorporated in the Work, in full accordance with the Contract Documents and 
reasonably inferable from them as being necessary to produce the indicated results. 

B. COMPLEMENTARY DOCUMENTS 

The Contract Documents are complementary.  If Work is required by one Contract 
Document, the Contractor shall perform the Work as if it were required by all of the 
Contract Documents.  However, the Contractor shall be required to perform Work only to 
the extent that is consistent with the contract Documents and reasonably inferable from 
them as being necessary to produce the indicated results. 

C. ORDER of PRECEDENCE 

Should any discrepancy arise between the various elements of the Contract Documents, 
precedence shall be given to them I the following order unless to do so would contravene 
the apparent Intent of the Contract Documents stated in preceding Paragraph A: 

1) The Contract. 
2) Addenda, with those of later date having precedence over those of earlier date. 
3) Supplementary Conditions (or other Conditions which modify the General 

Conditions of the Contract). 
4) General Conditions of the Contract. 
5) The Specifications. 
6) Details appearing on the Drawings; large scale details shall take precedence over 

small scale details. 
7) The Drawings; large scale Drawings shall take precedence over smaller scale 

Drawings. 

D. ORGANIZATION 

Except as may be specifically stated within the technical specifications, neither the 
organization of the Specifications into divisions, sections, or otherwise, nor any 
arrangements of the Drawings shall control how the Contractor subcontracts portions of 
the Work or assigns Work to any trade. 
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E. INTERPRETATION 

1) The Contract Documents shall be interpreted collectively, each part 
complementing the others and consistent with the Intent of the Contract 
Documents stated in preceding Paragraph A.  Unless an item shown or described 
in the contract Documents is specifically identified to be furnished or installed by 
the District or others or is identified as “Not In Contract” (NIC), the Contractor’s 
obligation relative to that time shall be interpreted to include furnishing, 
assembling, installing, finishing, configuring, and/or connecting the item at the 
Contractor’s expense to produce a product or system that is complete, 
appropriately tested, and in operative condition ready for use or subsequent 
construction or operation of the District or separate contractors.  The omission of 
words or phrases for brevity of the Contract Documents, the inadvertent omission 
of words or phrases or obvious typographical or written errors shall not defeat 
such interpretation as long as it is reasonably inferable from the Contract 
Documents as a whole. 

2) Words or phrases used in the Contract Documents which have well-known 
technical or industry meanings are to be interpreted consistent with such 
recognized meanings unless otherwise indicated. 

3) Except as noted otherwise, references to standard specifications or publications of 
associations, bureaus, or organizations, shall mean the latest edition of the 
referenced standard specification or publication as of the date of the 
Advertisement for Bids. 

4) In the case of inconsistency between Drawings and Specifications or within either 
document not clarified by addendum, the better quality or greater quantity of 
Work shall be provided in accordance with the District’s interpretation. 

5) Generally, portions of the Contract Documents written in longhand take 
precedence over typed portions, and typed portions take precedence over printed 
portions. 

6) Any doubt as to the meaning of the Contract Documents or any obscurity as to the 
wording of them, shall be promptly submitted in writing to the District for written 
interpretation, explanation, or clarification. 

F. SEVERABILITY 

The partial or complete invalidity of any one or more provisions of this Contract shall not 
affect the validity or continuing force and effect of any other provision. 
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ARTICLE 3 
CONTRACTOR’S REPRESENTATIONS 

By executing the Contract, the Contractor represents to the District: 

A. The Contractor has visited the site of the Work to become familiar with local conditions 
under which the Work is to be performed and to evaluate reasonably observable 
conditions as compared with requirements of the Contract Documents. 

B. The Contractor shall use its best skill and attention to perform the Work in an expeditious 
manner consistent with the Contract Documents. 

C. The Contractor is an independent contractor an in performance of the Contract remains 
and shall act as an independent contractor having no authority to represent or obligate the 
District in any manner unless authorized by the District in writing. 

ARTICLE 4 
DOCUMENTS FURNISHED to CONTRACTOR 

Unless otherwise provided in the Contract Documents, two sets of Drawings and Project 
Manuals will be furnished to the Contractor by the District without charge.  Other copies 
requested will be furnished a reproduction cost. 

ARTICLE 5 
OWNERSHIP OF DRAWINGS 

All original or duplicated Drawings, Specifications, and other documents prepared by the District 
and furnished to the Contractor are the property of the District and are to be used solely for this 
Project and not to be used in any manner for other work.  Upon completion of the Work, all 
copies of Drawings and Specifications, with the exception of the Contractor’s record set, shall be 
returned by the Contractor to the District, on request. 

ARTICLE 6 
SUPERVISION, SUPERINTENDENT, and EMPLOYEES 

A. SUPERVISION and CONSTRUCTION METHODS 

1) The term “Construction Methods” means the construction means, methods, 
techniques, sequences, and procedures utilized by the Contractor in performing 
the Work.  The Contractor is solely responsible for supervising and coordinating 
the performance of the Work, including the selection of Construction Methods, 
unless the Contract Documents give other specific instructions concerning these 
matters. 

2) The Contractor is solely and completely responsible for job site safety, including 
the protection of persons and property in accordance with Article 14. 
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3) The Contractor shall be responsible to the District for acts and omissions of not 
only the Contractor and its agents and employees, but all persons and entities, and 
their agents and employees, who are performing portions of the Work for or on 
behalf of the Contractor or any if its Subcontractors. 

4) The Contractor shall be responsible to inspect the in-progress and completed 
Work to verify its compliance with the Contract Documents and to insure that any 
element or portion of the Work upon which subsequent Work is to be applied or 
performed is in proper condition to receive the subsequent Work. 

B. SUPERINTENDENT 

1) The Contractor shall employ and maintain a competent level of supervision for 
the performance of the Work at the Project site, including a superintendent who 
shall: 

(a) Have full authority to receive instructions from the District and to act on 
those instructions; and 

(b) Be present at the Project site at all times during which Work is being 
performed. 

2) Before beginning performance of the Work, the Contractor shall notify the 
District in writing of the name and qualifications of its proposed superintendent so 
that the District may review the individual’s qualifications.  If, for reasonable 
cause, the District refuses to approve the individual, or withdraws its approval 
after once giving it, the Contractor shall name a different superintendent for the 
District’s review and approval.  Any disappointed superintendent will not perform 
in that capacity thereafter at the Project site. 

C. EMPLOYEES 

The Contractor shall permit only fit and skilled persons to perform the Work.  The Contractor 
shall enforce safety procedures, strict discipline, and good order among persons performing the 
Work.  The contractor will remove from its employment on the Project any person who 
deliberately or persistently produces non-conforming Work or who fails or refuses to conform to 
reasonable rules of personal conduct contained in the Contract Documents or implemented by 
the District and delivered to the Contractor in writing during the course of the Work. 

All vendor personnel shall be easily identified by the use of identification badges and uniforms 
or shirts with the Vendor’s logo clearly visible. 

ARTICLE 7 
REVIEW of CONTRACT DOCUMENTS and FIELD CONDITIONS by CONTRACTOR 

A. In order to facilitate assembly and installation of the Work in accordance with the 
Contract Documents, before starting each portion of the Work, the Contractor shall 
examine and compare the relevant Contract Documents, and compare them to relevant 
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field measurements made by the Contractor and any conditions at the site affecting that 
portion of the Work. 

B. If the Contractor discovers any errors, omissions, or inconsistencies in the Contract 
Documents, the Contractor shall promptly report them to the District as a written request 
for information that includes a detailed statement identifying the specific Drawings or 
Specifications that are in need of clarification and the error, omission, or inconsistency 
discovered in them. 

1) The Contractor shall be required to comply with applicable laws, statues, 
ordinances, building codes, and rules and regulations regarding the Project.  The 
Contractor shall be obligated to promptly notify the District of any 
noncompliance discovered by or made known to the Contractor.  If the Contractor 
performs Work without fulfilling this notification obligation, the Contractor shall 
pay the resulting costs and damages that would have been avoided by such 
notification. 

2) The Contractor shall immediately notify the District of any errors, omissions, or 
inconsistencies that may exist in the Contract Documents, or between the Contract 
Documents and conditions at the site.  Contractors that knowingly fails to report a 
discovered error, omission, or inconsistency to the District shall pay the resulting 
costs and damages that would have been avoided by such notification. 

C. If the Contractor considers the District’s response to a request for information to 
constitute a change to the Contract Documents involving additional costs and/or time, the 
Contractor shall follow the procedures of Article 20, Claims for Extra Cost or Extra 
Work. 

D. If, with undue frequency, the Contractor requests information that is obtainable through 
reasonable examination and comparison of the Contract Documents, site conditions, and 
previous correspondence, interpretations, or clarifications, the Contractor shall be liable 
to the District for reasonable charges from the District for additional services required to 
review, research, and respond to such requests for information. 

ARTICLE 8 
SURVEYS by CONTRACTOR 

A. The Contractor shall provide competent engineering services to assure accurate execution 
of the Work in accordance with the Contract Documents.  The Contractor shall verify the 
figures given for the contours, approaches and locations shown on the Drawings before 
starting any Work and be responsible for the accuracy of the finished Work.  Without 
extra costs to the District, the Contractor shall engage a licensed surveyor if necessary to 
verify boundary lines, keep within property lines, and shall be responsible for 
encroachment on rights or property of public or surrounding property owners. 

B. The Contractor shall establish all base lines for the location of the principal components 
of the Work and make all detail surveys necessary for construction, including grade 
stakes, batter boards and other working points, lines and elevations.  If the Work involves 
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alteration of or addition to existing structures or improvements, the Contractor shall 
locate and measure elements of the existing conditions as is necessary to facilitate 
accurate fabrication, assembly, and installation of new Work in the relationship, 
alignment, and/or connection to the existing structure or improvement as is shown in the 
Contract Documents. 

ARTICLE 9 
SUBMITTALS 

A. Where required by the Contract Documents, the contractor shall submit drawings, 
product data, samples, and other information (hereinafter referred to as Submittals) to the 
District for the purpose of demonstrating the way by which the Contractor proposes to 
conform to the requirements of the Contract Documents.  Submittals which are not 
required by the Contract Documents may be returned by the District without action. 

B. The Contractor shall be responsible to the District for the accuracy of its Submittals and 
the conformity of its submitted information to the requirements of the Contract 
Documents.  Each Submittal shall bear the Contractor’s approval, evidencing that the 
contractor has reviewed and found the information to be in compliance with the 
requirements of the Contract Documents.  Submittals which are not marked as reviewed 
and approved by the contractor may be returned by the District without action. 

C. The Contractor shall prepare and deliver its Submittals to the District sufficiently in 
advance of construction requirements and in a sequence as to cause no delay in the Work 
or in the activities of the District or of separate contractors.  In coordinating the Submittal 
process with its construction schedule, the Contractor shall allow sufficient time to permit 
adequate review by the District. 

D. By approving a Submittal, the Contractor represents not only that the element of Work 
presented in the Submittal complies with the requirements of the Contract Documents, 
but also that the Contractor has: 

1) Found the layout and/or dimensions in the Submittal to be comparable with those 
in the Contract Documents and other relevant Submittals and has made field 
measurements as necessary to verify their accuracy; and  

2) Determined that products, materials, systems, equipment and/or procedures 
presented in the Submittal are compatible with those presented, or being 
presented, in other relevant Submittals and with the Contractor’s intended 
Constructions Methods. 

E. The Contractor shall not fabricate or perform any portion of the Work for which the 
Contract Documents require Submittals until the respective Submittals have been 
approved by the District. 

F. In the case of a resubmission, the Contractor shall direct specific attention to all revisions 
in a Submittal.  The District’s approval of a resubmission shall not apply to any revisions 
that were not brought to the District’s attention. 
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G. If the contract Documents specify that a Submittal is to be prepared and sealed by a 
registered architect or licensed engineer retained by the Contractor, all drawings, 
calculations, specifications, and certifications of the Submittal shall bear a seal of 
registration and signature of the registered/licensed design professional who prepared 
them or under whose supervision they were prepared.  The District shall be entitled to 
rely upon the adequacy, accuracy, and completeness of such a Submittal provided that all 
performance and design criteria that such Submittal must satisfy are sufficiently specified 
in the Contract Documents.  The District will review, approve or take other appropriate 
action on such a Submittal only for the limited purpose of checking for conformance with 
information given and the design concept expressed in the Contract Documents. 

H. DEVIATIONS 

1) Deviations must be authorized only by the District through the Change Order 
procedures of Article 19. 

2) Any deviation from the requirements of the Contract Documents contained in a 
Submittal shall be clearly identified as a “Deviation from Contract Requirements” 
(or by other similar language) within the Submittal and, in a letter transmitting the 
Submittal to the District.  The Contractor shall direct the District’s attention to, 
and request specific approval of, the deviation.  Otherwise, the District’s approval 
of a Submittal does not constitute approval of deviations from the requirements of 
the Contract Documents contained in the Submittal. 

3) The Contractor shall bear all costs and expenses of any changes to the Work, 
changes to work performed by the District or separate contractors, or additional 
services by the District required to accommodate an approved deviation unless the 
Contractor has specifically informed the District in writing of the required 
changes and a Change Order has been issued authorizing the deviation and 
account for such resulting changes and costs. 

I. DISTRICT REVIEW AND APPROVAL 

1) The District will review the Contractor’s Submittals for conformance with 
requirements of and the design concept expressed in the Contract Documents and 
will approve or take other appropriate action upon them.  This review is not 
intended to verify the accuracy and completeness of details such as dimensions 
and quantities nor to substantiate installation instructions or performance of 
equipment or systems, all of which remain the responsibility of the Contractor.  
However, the District shall advise the Contractor of any error or omissions which 
the District may detect during this review.  The District’s approval of a specific 
item shall not indicate approval of an assembly of which the item is a component. 

2) The District will review and respond to all Submittals with reasonable promptness 
to avoid delay in the Work or in the activities of the District, Contractor, or 
separate contractors, while allowing sufficient time to permit adequate review. 
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3) No corrections or changes to Submittals indicated by the District will be 
considered as authorized to perform Extra Work.  If the Contractor considers such 
correction or change of a Submittal to require Work which differs from the 
requirements of the Contract Documents, the Contractor shall promptly notify the 
District in writing in accordance with Article 20, Claims for Extra Cost or Extra 
Work. 

J. CONFORMANCE with SUBMITTALS 

The Work shall be constructed in accordance with approved Submittals. 

ARTICLE 10 
DOCUMENTS and SAMPLES at the SITE 

A. “AS ISSUED” SET 

The Contractor shall maintain at the Project site, in good order, at least one copy of all 
Addenda, Change Orders, supplemental drawings, written directives and clarifications, 
and approved Submittals intact as issued, and an updated construction (project) schedule. 

B. “POSTED” SET 

The Contractor shall maintain at the Project site, in good order, at least one set of the 
Drawings and Project Manual into which the Contractor has “posted” (incorporated) all 
Addenda, Change Orders, supplemental drawings, clarifications, and other information 
pertinent to the proper performance of the Work.  The Contractor shall assure that all sets 
of the Drawings and Project Manuals being used by the Contractor, Subcontractors, and 
suppliers are “posted” with the current information to insure that updated Contract 
Documents are used for performance of the Work. 

C. RECORD SET 

One set of the Drawings and Project Manual described in Paragraph B shall be the 
Contractor’s record set in which the Contractor shall record all field changes, corrections, 
selections, final locations, and other information as will be duplicated on the “As-built” 
documents required under Article 11.  The Contractor shall record such “as-built” 
information in its record set as it becomes available through progress of the Work.  The 
Contractor’s performance of this requirement shall be subject to confirmation by the 
District at any time as a prerequisite to approval of Progress Payments. 

D. The documents and samples require by this Article to be maintained at the Project site 
shall be readily available to the District. 

ARTICLE 11 
“AS-BUILT” DOCUMENTS 

A. Unless otherwise provided in the Contract Documents, the Contractor shall deliver two 
(2) sets of “As-built” documents, as described herein, to the District upon completion of 
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the Work.  Each set of “As-built” documents shall consist of a copy of the Drawings and 
Project Manual, in like-new condition, into which the Contractor has neatly incorporated 
all Addenda, Change Orders, supplemental drawings, clarifications, field changes, 
corrections, selections, actual locations of underground utilities, and other information as 
required herein or specified elsewhere in the Contract Documents. 

B. The Contractor shall use the following methods for incorporating information into the 
“As-built documents: 

3) Drawings 

a) To the greatest extent practicable, information shall be carefully drawn 
and lettered, in ink, on the Drawings in the form of sketches, details, plans, 
notes, and dimensions as required to provide a fully dimensioned record of 
the Work.  When required for clarity, sketches, details, or partial plans 
shall be drawn on supplemental sheets and bound into the Drawings and 
referenced on the drawing being revised. 

b) Where a revised drawing has been furnished by the District, the drawing 
of latest date shall be bound into the Drawings in the place of the 
superseded drawing. 

c) Where a supplemental drawing has been furnished by the District, the 
supplemental drawing shall be bound into the Drawings in an appropriate 
location and referred to be notes added to the drawing being 
supplemented. 

d) Where the District has furnished details, partial plans, or lengthy notes of 
which it would be impractical for the Contractor to redraw or letter on a 
drawing, such information may be affixed to the appropriate drawing with 
transparent tape if space is available on the drawing. 

e) Any entry of information made in the Drawings that is the result of an 
Addendum or Change Order, shall identify the Addendum or Change 
Order from which it originated. 

4) Project Manual 

a) A copy of all Addenda and Change Orders, excluding drawings thereof, 
shall be bound in the front of the Project Manual. 

b) Where a document, form, or entire specification section is revised, the 
latest issue shall be bound into the Project Manual in the place of the 
superseded issue. 

c) Where information within a specification section is revised, the deleted or 
revised information shall be drawn through in ink and an adjacent note 
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added identifying the Addendum or Change Order containing the revised 
information. 

C. Within ten days after the Date of Substantial Completion of the Work, or the last 
completed portion of the Work, the Contractor shall submit the “As-built” documents to 
the District for approval.  If the District requires any corrections be made, the documents 
will be returned in a reasonable time for correction and resubmission. 

ARTICLE 12 
PROGRESS SCHEDULE 

(Not applicable if the Contract Time is 60 days or less.) 

A. The Contractor shall within fifteen days after the date of commencement stated in the 
Notice to Proceed, or such other time as may be provided in the Contract Documents, 
prepare and submit to the District for review and approval a practicable construction 
schedule informing the District of the order in which the Contractor plans to carry on the 
Work within the Contract Time.  The District’s review and approval of the Contractor’s 
construction schedule shall be only for compliance with the specified format, Contract 
Time, and suitability for monitoring progress of the Work and shall not be construed as a 
representation that the District has analyzed the schedule to form opinions of sequences or 
durations of time represented in the schedule. 

B. If a schedule format is not specified elsewhere in the Contract Document, the construction 
schedule shall be prepared using ABC Form C-11, “Progress Schedule and Report”, 
(contained in the Project Manual) or similar format of suitable scale and detail to indicate 
the percentage of Work scheduled to be completed at the end of each month.  At the end 
of each month the Contractor shall enter the actual percentage of completion on the 
construction schedule submit two copies to the District, and attach one copy to each copy 
of the monthly Application for Payment.  The construction schedule shall be revised to 
reflect any agreed extensions of the Contract Time or as required by conditions of the 
Work. 

C. If a more comprehensive format is specified elsewhere in the Contract Documents or 
voluntarily employed by the Contractor, ABC Form C-11 shall also be prepared, updated, 
and submitted as described in preceding Paragraph B. 

D. The Contractor’s construction schedule shall be used by the Contractor and District to 
determine the adequacy of the Contractor’s progress.  The Contractor shall be responsible 
for maintaining progress in accordance with the currently approved construction schedule 
and shall increase the number of shifts, and/or overtime operations, days of work, and/or 
the amount of construction plant and equipment as may be necessary to do so.  If the 
Contractor’s progress falls materially behind the currently approved construction schedule 
and, in the opinion of the District, the Contractor is not taking sufficient steps to regain 
schedule, the District may issue the Contractor a Notice to Cure pursuant to.  In such a 
Notice to Cure the District may require the Contractor to submit such supplementary or 
revised constructions schedules as may be deemed necessary to demonstrate the manner in 
which schedule will be regained. 
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ARTICLE 13 
EQUIPMENT, MATERIALS, and SUBSTITUTIONS 

A. Every part of the Work shall be executed in a workmanlike manner in accordance with 
the Contract Documents and approved Submittals.  All materials used in the Work shall 
be furnished in sufficient quantities to facilitate the proper and expeditious execution of 
the Work and shall be new except such materials as may be expressly provided or 
allowed in the Contract Documents to be otherwise. 

B. Whenever a product, material, system, item of equipment, or services is identified in the 
Contract Documents by reference to a trade name, manufacturer’s name, model number, 
etc. (hereinafter referred to as “source”), and only one or two sources are listed, or three 
or more sources are listed an followed by “or approved equal” or similar wording, it is 
intended to establish a required standard of performance, design, and quality, and the 
Contractor may submit, for the District’s approval, products, materials, systems, 
equipment, or services of other sources which the Contractor can prove to the District’s 
satisfaction are equal to, or exceed, the standard of performance, design and quality 
specified, unless the provisions of Paragraph D below apply.  Such proposed substitutions 
are not to be purchased or installed without the Architect’s written approval of the 
substitution. 

C. If the Contracts Documents identify three or more sources for a product, material, system, 
item of equipment or service to be used and the list of sources is not followed by “or 
approved equal” or similar wording, the Contractor may make substitution only after 
evaluation by the District and execution of an appropriate Contract Change Order. 

D. If the Contract Documents identify only one source and expressly provide that it is an 
approved sole source for the product, material, system, item of equipment, or service, the 
Contractor must furnish the identified sole source. 

ARTICLE 14 
SAFETY and PROTECTION of PERSONS and PROPERTY 

A. The Contractor shall be solely and completely responsible for conditions at the Project 
site, including safety or all persons (including employees) and property.  The Contractor 
shall create, maintain, and supervise conditions and programs to facilitate and promote 
safe execution of the Work, and shall supervise the Work with the attention and skill 
required to assure its safe performance.  Safety provisions shall conform to OSHA 
requirements and all other federal, state, county, and local laws, ordinances, codes, and 
regulations.  Where any of these are in conflict, the more stringent requirement shall be 
followed.  Nothing contained in the Contract shall be construed to mean that the District 
has employed any third party to administer, supervise, inspect, or take action regarding 
safety programs or conditions at the Project site. 

B. The Contractor shall employ Construction Methods, safety precautions, and protective 
measures that will reasonably prevent damage, injury, or loss to: 



 

 Page  87 

1) Workers and other persons on the Project site and in adjacent and other areas that 
may be affected by the Contractor’s operations. 

2) The Work and materials and equipment to be incorporated into the Work and 
stored by the Contractor on or off the Project site; and 

3) Other property on, or adjacent to, the Project site, including trees, shrubs, lawns, 
walks, pavements, roadways, structures, utilities, and other improvements not 
designated in the Contract Documents to be removed, relocated, or replaced. 

C. The Contractor shall be responsible for the prompt remedy of damage and loss to property, 
including the filing of appropriate insurance claims, caused in whole or in part by the fault 
or negligence of the Contractor, a subcontractor, or anyone for whose acts they may be 
liable. 

D. The Contractor shall comply with and give notices required by applicable laws, 
ordinances, rules, regulations and lawful orders of public authorities bearing on safety and 
protection of persons or property, including without limitation notices to adjoining 
property owners of excavation or other construction activities that potentially could cause 
damage or injury to adjoining property or persons thereon. 

E. The Contractor shall erect and maintain barriers, danger signs, and any other reasonable 
safeguards and warnings against hazards as may be required for safety and protection 
during performance of the Contract and shall notify owners and users of adjacent sites and 
utilities of conditions that may exist or arise which may jeopardize their safety. 

F. If use or storage of explosives or other hazardous materials or equipment or unusual 
Constructions Methods are necessary for execution of the Work, the Contractor shall 
exercise commensurate care and employ supervisors and workers properly qualified to 
perform such activity. 

G. The Contractor shall furnish a qualified safety representative at the Project site whose 
duties shall include the prevention of accidents.  The safety representative shall be the 
Contractor’s superintendent, unless the Contractor assigns this duty to another responsible 
member of its on-site staff and notifies the District in writing of such assignment. 

H. The contractor shall not permit a load to be applied, or forces introduced, to any part of the 
construction or site that may cause damage to the construction or site or endanger safety of 
the construction, site, or persons on or near the site. 

I. The Contractor shall have the right to act as it deems appropriate in emergency situations 
jeopardizing life or property.  The Contractor shall be entitled to equitable adjustment of 
the Contract Sum or Contract Time for its efforts expended for the sole benefit of the 
District in an emergency.  Such adjustment shall be determined as provided in Articles 19 
and 20. 

J. The duty of the District to visit the Project site to conduct periodic inspections of the 
Works or for other purposes shall not give rise to a duty to review or approve the 



 

 Page  88 

adequacy of the Contractor’s safety program, safety supervisor, or any safety measures 
which Contractor takes or fails to take in, on, or near the Project site. 

ARTICLE 15 
HAZARDOUS MATERIALS 

A. A Hazardous Material is any substance or material identified as hazardous under any 
federal, state, or local law or regulation, or any other substance or material which may be 
considered hazardous or otherwise subject to regulatory requirements governing it 
handling, disposal, and/or clean-up.  Existing Hazardous Materials are Hazardous 
Materials discovered at the Project site and not introduced to the Project site by the 
Contractor, a subcontractor, or anyone for whose acts they may be liable. 

B. If, during the performance of the Work, the Contractor encounters a suspected Existing 
Hazardous Material, the Contractor shall immediately stop work in the affected area, take 
measures appropriate to the condition to keep people away from the suspected Existing 
Hazardous Material, and immediately notify the Architect and Owner of the condition in 
writing. 

C. The District shall obtain the services of an independent laboratory or professional 
consultant appropriately licensed and qualified, to determine whether the suspected 
material is a Hazardous material requiring abatement and, if so, to certify after its 
abatement that it has been rendered harmless.  Any abatement of Existing Hazardous 
Materials will be the responsibility of the District.  The District will advise the Contractor 
in writing of the persons or entities who will determine the nature of the suspected 
material and those who will, if necessary, perform the abatement.  The District will not 
employ persons or entities to perform these services to whom the Contractor has 
reasonable objections. 

D. After certification by the District’s independent laboratory or professional consultant that 
the material is harmless or has been rendered harmless, work in the affected area shall 
resume upon written agreement between the District and Contractor.  If the material is 
found to be an Existing Hazardous Material and the Contractor incurs additional cost or 
delay due to the presence and abatement of the material, the Contract Sum and/or 
Contract Time shall be appropriately adjusted by a Contract Change Order pursuant to 
Article 19. 

E. The District shall not be responsible for Hazardous Materials introduced to the Project 
site by the Contractor, a subcontractor, or anyone for whose acts they may be liable 
unless such Hazardous Materials were required by the Contract Documents. 

ARTICLE 16 
INSPECTION of the WORK 

A. GENERAL 

1) The Contractor is solely responsible for the Work’s compliance with the Contract 
Documents; therefore, the Contractor shall be responsible to inspect in-progress 
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and completed Work, and shall verify its compliance with the Contract 
Documents and that any element or portion of the Work upon which subsequent 
Work is to be applied or performed is in proper condition to receive the 
subsequent Work.  Neither the presence nor absence of inspections by the District, 
any public authority having jurisdiction, or their representatives shall relieve the 
Contractor of responsibility to inspect the Work, for responsibility for 
Construction Methods and safety precautions and programs in connection with the 
Work, or from any other requirement of the Contract Document. 

2) The District and any public authority having jurisdiction, and their representatives 
shall have access at all times to the Work for inspections whenever it is in 
preparation or progress, and the Contractor shall provide proper facilities for such 
access and inspection.  All materials, workmanship, processes of manufacture, 
and methods of construction, if not otherwise stipulated in the Contract 
Documents, shall be subject to inspection, examination, and test at any and all 
places where such manufacture and/or construction are being carried on.  Such 
inspections will not unreasonably interfere with the Contractor’s operations. 

3) The District will inspect the Work.  The District’s inspections may be 
supplemented by inspections by a representative of the Alabama Building 
Commission, depending upon the nature of the Project. 

4) The Contractor may be charged by the District for any extra cost of inspection 
incurred by the District on account of material and workmanship not being ready 
at the time of inspection set by the Contractor. 

B. TYPES of INSPECTIONS 

1) SCHEDULED INSPECTIONS and CONFERENCES.  Scheduled Inspections 
and Conferences are conducted by the District, scheduled by the District in 
coordination with the Contractor, and are attended by the Contractor and 
applicable subcontractors, supplies, manufacturers, and the District.  Scheduled 
Inspections and Conferences of this Contract include: 

a) Pre-construction Conference. 

b) Pre-roofing Conference (not applicable if the Contract involves no 
roofing work). 

c) Above Ceiling Inspection(s):  An above ceiling inspection of all spaces 
in the building is required before the ceiling material is installed.  Above 
ceiling inspections are to be conducted at a time when all above ceiling 
systems are complete and tested to the greatest extent reasonable pending 
installation of ceiling material.  System identifications and markings are to 
be complete.  All fire-rated construction including fire-stopping of 
penetrations and specified identification above the ceiling shall be 
complete.  Ceiling framing and suspension systems shall be complete with 
lights, grilles, and diffusers, access panels, fire protection drops for 
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sprinkler heads, etc., installed in their final locations to be greatest extent 
reasonable.  Above ceiling framing to support ceiling mounted equipment 
shall be complete.  The above ceiling construction shall be complete to the 
extent that after the inspection the ceiling material can be installed without 
disturbance. 

d) Final Inspection(s):  A Final Inspection shall establish that the Work, or a 
designated portion of the Work, is Substantially Complete in accordance 
with Article 32 and is accepted by the District as being ready for the 
District’s occupancy or use.  At the conclusion of this inspection, items 
requiring correction or completion (“punch list” items) shall be minimal 
and require only a short period of time for accomplishment to establish 
Final Acceptance of the Work.  If the Work, or designated portion of the 
Work, includes the installation, or modification, of a fire alarm system or 
other life safety systems essential to occupancy, such systems shall have 
been tested and appropriately certified before the Final Inspection. 

e) Year-end Inspection(s):  An inspection of the Work, or each separately 
completed portion thereof, is required near the end of the Contractor’s 
one-year warranty period(s).  The subsequent delivery of the District’s 
report of this inspection will serve a s confirmation that the Contractor was 
notified of Defective Work found within the warranty period in 
accordance with Article 35. 

2) PERIODIC INSPECTIONS.  Periodic Inspections are conducted throughout the 
course of the Work by the District, jointly or independently, with or without 
advance notice to the Contractor. 

3) SPECIFIED INISPECTIONS and TESTS.  Specified Inspections and Test 
include inspections, tests, demonstrations, and approvals that are either specified 
in the Contract Documents or required by laws, ordinances, rules, regulations, or 
orders of public authorities having jurisdiction, to be performed by the Contractor, 
one of its subcontractors, or an independent testing laboratory or firm (whether 
paid for by the Contractor or District). 

C. INSPECTIONS by the DISTRICT 

1) The District retains sole authority to approve or accept any portion of the Work. 

2) The District will visit the site at intervals appropriate to the stage of the 
Contractor’s operations and as otherwise necessary to: 

a) Become generally familiar with the in-progress and completed Work and 
the quality of the Work. 

b) Determine whether the Work is progressing in general accordance with the 
Contractor’s schedule and is likely to be completed within the Contract 
Time. 
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c) Visually compare readily accessible elements of the Work to the 
requirements of the Contract Documents to determine, in general, if the 
Contractor’s performance of the Work indicates that the Work will 
conform to the requirements of the Contract Documents when completed. 

d) Endeavor to guard the District against Defective Work. 

e) Review and address with the Contractor any problems in implementing the 
requirements of the Contract Documents that the Contractor may have 
encountered, and 

f) Keep the District fully informed about the Project. 

3) The District retains the authority to reject Defective Work or require its 
correction, but shall not be required to make exhaustive investigations or 
examinations of the in-progress or completed portions of the Work to expose the 
presence of Defective Work. 

4) The District shall have the authority to require the Contractor to stop work only 
when, in the District’s reasonable opinion, such stoppage is necessary to avoid 
Defective Work.  The District shall not be liable to the Contractor for any 
decisions made by the District in good faith either to exercise or not to exercise 
this authority. 

5) “Inspections by the District” includes appropriate inspections by the District as 
dictated by respective disciplines of design and the stage of the Contractor’s 
operations. 

D. UNCOVERING WORK 

1) If the Contractor covers a portion of the Work before it is examined by the 
District and is contrary to the District’s request or specific requirements in the 
Contract Documents, then, upon written request of the District, the Work must be 
uncovered for the District’s examination and be replaced at the Contractor’s 
expense without change in the Contract Time. 

2) Without a prior request or specific requirement that Work be examined by the 
District, before it is covered, the District may request that Work be uncovered for 
examination and the Contractor shall uncover it.  If the Work is in accordance 
with the Contract Documents, the Contract Sum shall be equitably adjusted under 
Article 19 to compensate the Contractor for the costs of uncovering and 
replacement.  If the Work is not in accordance with the Contract Documents, 
uncovering, correction, and replacement shall be at the Contractor’s expense 
unless the condition was caused by the Owner or a separate contractor in which 
event the District shall be responsible for payments of such costs. 
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E. SPECIFIED INSPECTIONS and TESTS 

1) The Contractor shall schedule and coordinate Specified Inspections and Tests to 
be made at appropriate times so as not to delay the progress of the Work or the 
work of the District or separate contractors.  If the Contract Documents require 
that a Specified Inspection or Test by witnessed or attended by the District or 
District’s consultant, the Contractor shall give the District timely notice of the 
time and place of the Specified Inspection or Test.  If a Specified Inspection or 
Test reveals that Work is not in compliance with requirements of the Contract 
Documents, the Contractor shall bear the costs of correction, repeating the 
Specified Inspection or Test, and any related costs incurred by the District, 
including reasonable charges, if any, by the District’s consultant for additional 
services.  Through appropriate Contract Change Order, the District shall bear 
costs of tests, inspections or approvals which become Contract requirements 
subsequent to the receipt of bids. 

2) If the District, or public authority having jurisdiction determines that inspections, 
tests, demonstrations, or approvals in addition to Specified Inspections and Tests 
are required, the Contractor shall, upon written instruction from the District, 
arrange for their performance by an entity acceptable to the District, giving timely 
notice to the District of the time and place of their performance.  Related costs 
shall be borne by the District unless the procedures reveal that Work is not in 
compliance with requirements of the Contract Documents, in which case the 
Contractor shall bear the costs of correction, repeating the procedures, and any 
related costs incurred by the District, including reasonable charges, if any, by a 
consultant retained by the District for additional services. 

3) Unless otherwise required by the Contract Documents, required certificates of 
Specified Inspections and Tests shall be secured by the Contractor and promptly 
delivered to the District. 

4) Failure of any materials to pass Specified Inspections and Tests will be sufficient 
cause for refusal to consider any further samples of the same brand or make of 
that material for use in the Work. 

ARTICLE 17 
CORRECTION of DEFECTIVE WORK 

A. The Contractor shall, at the Contractor’s expense, promptly correct Defective Work 
rejected by the District or which otherwise becomes known to the Contractor, removing 
the rejected or nonconforming materials and construction from the project site. 

B. Correction of Defective Work shall be performed in such a timely manner as will avoid 
delay of completion, use, or occupancy of the Work and the work of the District and 
separate contractors. 

C. The Contractor shall bear all expenses related to the correction of Defective Work, 
including but not limited to: 
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1) Additional testing and inspections, including repeating Specified Inspections and 
Tests; 

2) The expense of making good all work of the Contractor, District or separate 
contractors destroyed or damaged by the correction of Defective Work. 

ARTICLE 18 
DEDUCTIONS for UNCORRECTED WORK 

If the District deems it advisable and in the District’s interest to accept Defective Work, the 
District may allow part or all of such Work to remain in place, provided an equitable deduction 
from the Contract Sum, acceptable to the District, is offered by the Contractor. 

ARTICLE 19 
CHANGES in the WORK 

A. GENERAL 

1) The District may at any time direct the Contractor to make changes, including 
“minor” changes, in the Work which are within the general scope of the Contract, 
including changes in the Drawings, Specifications, or other portions of the 
Contract Documents to add, delete, or otherwise revise portions of the Work.  The 
“Minor” changes in the Work are defined as those which are in the interest of the 
District, do not materially alter the quality or performance of the finished Work, 
and do not affect the cost or time of performance of the Work.  

2)  If the District directs a change in the Work, the change shall be incorporated into 
the Contract by a Contract Change Order prepared and signed by the District and 
signed by other signatories to the Construction Contract, stating their agreement 
upon the change or changes in the Work and the adjustments, if any, in the 
Contract Sum and the Contract Time. 

3) Subject to compliance with Alabama’s Public Works Law, the District may, upon 
agreement by the Contractor, incorporate previously unawarded bid alternates into 
the Contract. 

4) N the event of a claim or dispute as to the appropriate adjustment to the Contract 
Sum or Contract Time due to a directive to make changes in the Work, the Work 
shall proceed as provided in this article subject to subsequent agreement of the 
parties or final resolution of the dispute pursuant to Article 24. 

5) Consent of surety will be obtained for all Contract Change Orders involving an 
increase in the Contract Sum. 

6) Changes in the Work shall be performed under applicable provisions of the 
Contract Documents and the Contractor shall proceed promptly to perform  
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B. DETERMINATION of ADJUSTMENT of the CONTRACT SUM 

The adjustment of the Contract Sum resulting from a change in the Work shall be 
determined by one of the following methods, or a combination thereof, as selected by the 
District: 

1) Lump Sum.  By mutual agreement to a lump sum based on or negotiated from an 
itemized cost proposal from the Contractor.  Additions to the Contract Sum shall 
include the Contractor’s direct costs plus a maximum 15% markup for overhead 
and profit.  Where subcontract work is involved the total mark-up for the 
Contractor and a subcontractor shall not exceed 25%.  No allowance for overhead 
and profit shall be figured on a change which involves a net credit to the District.  
For the purposes of this method of determining an adjustment of the Contract 
Sum, “overhead” shall cover the Contractor’s indirect costs of the change, such as 
the cost of bonds, superintendent and other job office personnel, watchman, job 
office, job office supplies and expenses, temporary facilities and utilities, and 
home office expenses. 

2) Unit Price.  By application of Unit Prices included in the Contract or 
subsequently agreed to by the parties.  However, if the character or quantity 
originally contemplated is materially changed so that application of such unit 
price to quantities of Work proposed will cause substantial inequity to either 
party, the applicable unit price shall be equitably adjusted. 

3) Force Account.  By directing the Contractor to proceed with the change in the 
Work on a “force account” basis under which the Contractor shall be reimbursed 
for reasonable expenditures incurred by the Contractor and its Subcontractors in 
performing added Work and the District shall receive reasonable credit for any 
deleted Work.  The Contractor shall keep and present, in such form as the District 
may prescribe, an itemized accounting of the costs of the change together with 
sufficient supporting data.  Unless otherwise stated in the directive, the 
adjustment of the Contract Sum hall be limited to the following: 

a) Costs of labor and supervision, including employee benefits, social 
security, retirement, unemployment and workers’ compensation insurance 
required by law, agreement, or under Contractor’s or subcontractor’s 
standard personnel policy; 

b) Cost of materials, supplies, and equipment, including cost of delivery, 
whether incorporated or consumed; 

c) Rental cost of machinery and equipment, not to exceed prevailing local 
rates if contractor-owned. 

d) Costs of premiums for insurance required by the Contract Documents, 
permit fees, and sales, use or similar taxes related to the change in the 
Work. 



 

 Page  95 

e) Reasonable credits to the District for the value of deleted Work, without 
Contractor or subcontractor mark-ups; and 

f) For additions to the Contract Sum, mark-up of the Contractor’s direct 
costs for overhead and profit not exceeding 15% on Contractor’s work nor 
exceeding 25% for Contractor and subcontractor on a subcontractor’s 
work.  No allowance for overhead and profit shall be figured on a change 
which involves a net credit to the District.  For the purposes of this method 
of determining an adjustment of the Contract Sum, “overhead” shall cover 
the Contractor’s indirect costs of the change, such as the cost of insurance 
other than mentioned above, bonds, superintendent and other job office 
personnel, watchman, use and rental of small tools, job office supplies and 
expenses, temporary facilities and utilities, and home office expenses. 

C. ADJUSTMENT of the CONTRACT TIME due to CHANGES 

1) Unless otherwise provided in the Contract Document, the Contract Time shall be 
equitably adjusted for the performance of a change provided that the Contractor 
notifies the District in writing that the change will increase the time required to 
complete the Work.  Such notice shall be provided no later than: 

a) With the Contractor’s cost proposal stating the number of days of 
extension requested, or 

b) Within ten days after the Contractor receives a directive to proceed with a 
change in advance of submitting a cost proposal, in which case the notice 
should provide an estimated number of days of extension to be requested, 
which may be subject to adjustment in the cost proposal. 

2) The Contract Time shall be extended only to the extent that the change affects the 
time required to complete the entire Work of the Contract, taking into account the 
concurrent performance of the changed and unchanged Work. 

D. CHANGE ORDER PROCEDURES 

1) If the District proposes to make a change in the Work, the District will request 
that the Contractor provide a cost proposal for making the change to the Work.  
The request shall be in writing and shall adequately describe the proposed change 
using drawings, specifications, narrative, or a combination thereof.  Within 21 
days after receiving such a request, or such other time as may be stated in the 
request, the Contractor shall prepare and submit to the District a written proposal, 
properly itemized and supported by sufficient substantiating data to facilitate 
evaluation.  The stated time within which the Contractor must submit a proposal 
may be extended if, within that time, the Contractor makes a written request with 
reasonable justification thereof. 

2) The Contractor may voluntarily offer a change proposal which, in the 
Contractor’s opinion will reduce the cost of construction, maintenance, or 
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operation or will improve the cost-effectiveness performance of an element of the 
Project, in which case the District will accept, reject, or respond otherwise within 
21 days after receipt of the proposal, or such other reasonable time as the 
Contractor may state in the proposal. 

3) If the Contractor’s proposal is acceptable to the District, or is negotiated to the 
mutual agreement of the Contractor and the District, the District will prepare an 
appropriate Contract Change Order for execution.  Upon receipt of the fully 
executed Contract Change Order, the Contractor shall proceed with the change. 

4) In advance of delivery of a fully executed Contract Change Order, the District 
may furnish to the Contractor a written authorization to proceed with an agreed 
change.  However, such an authorization shall be effective only if it: 

a) Identifies the Contractor’s accepted or negotiated proposal for the change; 

b) States the agreed adjustments, if any, in Contract Sum and Contract Time; 

c) States that funds are available to pay for the change, and 

d) Is signed by the District. 

5) If the Contractor and District cannot agree on the amount of the adjustment, in the 
Contract Sum for a change, the District, may order the Contractor to proceed with 
the change on a Force Account basis, but the net cost to the District shall not 
exceed the amount quoted in the Contractor’s proposal.  Such order shall state that 
funds are available to pay for the change. 

6) If the Contractor does not promptly respond to a request for a proposal, the 
District determines that the change is essential to the final product of the Work 
and that the change must be effected immediately to avoid delay of the Project, 
the District may: 

a) Determine with the Contractor a sufficient maximum amount to be 
authorized for the change and 

b) Direct the Contractor to proceed with the change on a Force Account basis 
pending delivery of the Contractor’s proposal, stating the maximum 
increase in the Contract Sum that is authorized for the change. 

7) Pending agreement of the parties or final resolution of any dispute of the total 
amount due the Contractor for a change in the Work, amounts not in dispute for 
such changes in the Work may be included in Applications for Payment 
accompanied by an interim Change Order indicating the parties’ agreement with 
part of all of such costs or time extension.  Once a dispute is resolved, it shall be 
implemented by preparation and execution of an appropriate Change Order. 
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ARTICLE 20 
CLAIMS for EXTRA COST or EXTRA WORK 

A. If the Contractor considers any instructions by the District or public authority having 
jurisdiction to be contrary to the requirements of the Contract Documents and will 
involve extra work and/or cost under the Contract, the Contractor shall give the Architect 
written notice thereof within ten days after receipt of such instructions, and in any event 
before proceeding to execute such work.  As used in this Article, “instructions” shall 
include written or oral clarifications, directions, instructions, interpretations, or 
determinations. 

B. The Contractor’s notification pursuant to Article 20.A shall state: 

1) The date, circumstances, and source of the instructions; 

2) That the Contractor considers the instructions to constitute a change to the 
Contract Documents and why; and 

3) An estimate of extra cost and time that may be involved to the extent an estimate 
may be reasonably made at the time. 

C. Except for claims relating to an emergency endangering life or property, no claim for 
extra cost or extra work shall be considered in the absence of prior notice required under 
Article 20.A. 

D. Within ten days of receipt of a notice pursuant to Article 20.A, the District will respond 
in writing to the Contractor, stating one of the following: 

1) The cited instruction is rescinded. 

2) The cited instruction is a change in the Work and in which manner the Contractor 
is to proceed with procedures of Article 19, Changes in the Work. 

3) The cited instruction is reconfirmed, is not considered by the District to be a 
change in the Contract Documents, and the Contractor is to proceed with Work as 
instructed. 

E. If the District’s response to the Contractor is as in Article 20.D(3), the Contractor shall 
proceed with the Work as instructed.  If the Contractor continues to consider the 
instructions to constitute a change in the Contract Documents, the Contractor shall, 
within ten days after receiving the District’s response, notify the District in writing that 
the Contractor intends to submit a claim pursuant to Article 24, Resolution of Claims and 
Disputes. 
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ARTICLE 21 
DIFFERING SITE CONDITIONS 

A. DEFINITION 

“Differing Site Conditions” are: 

1) Subsurface or otherwise concealed physical conditions at the Project site which 
differ materially from those indicated in the Contract Documents, or 

2) Unknown physical conditions at the Project site which are of an unusual nature, 
differing materially from conditions ordinarily encountered and generally 
recognized as inherent in construction activities of the character required by the 
Contract Documents. 

B. PROCEDURES 

If Differing Site Conditions are encountered, then the party discovering the condition 
shall promptly notify the other party before the condition is disturbed and in no event 
later than ten days after discovering the condition.  Upon such notice and verification that 
a Differing Site Condition exists, the District will make changes in the Drawing and/or 
Specifications as are deemed necessary to conform to the Differing Site Condition.  Any 
increase or decrease in the Contract Sum or Contract Time that is warranted by the 
changes will be made as provided under Article 19, Changes in the Work.  If the District 
determines a Differing Site Condition has not been encountered, the District shall notify 
the Contractor in writing, stating the reason for that determination. 

ARTICLE 22 
CLAIMS for DAMAGES 

If either party to the Contract suffers injury or damage to person or property because of 
an act or omission of the other party, or of others for whose acts such party is legally 
responsible, written notice of such injury or damage, whether or not insured, shall be 
given to the other party within a reasonable time after the discovery.  The notice shall 
provide sufficient detail to enable the other party to investigate the matter. 

ARTICLE 23 
DELAYS 

A. A delay beyond the Contractor’s control at any time in the commencement or progress of 
Work by an act or omission of the District, or any separate contractor or by labor 
disputes, unusual delay in deliveries, unavoidable casualties, fires, abnormal floods, 
tornadoes, or other cataclysmic events of nature, may entitle the Contractor to an 
extension of the Contract Time provided, however, that the Contractor shall, within ten 
days after the delay first occurs, give written notice to the District of the causes of the 
delay and its probable effect on progress of the entire Work. 
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B. Adverse weather conditions that are more severe than anticipated for the locality of the 
Work during any given month may entitle the Contractor to an extension of Contract 
Time provided, however; 

1) The weather conditions had an adverse effect on construction scheduled to be 
performed during the period in which the adverse weather occurred, which in 
reasonable sequence would have an effect on completion of the entire Work; 

2) The Contractor shall, within twenty-one days after the end of the months in which 
the delay occurs, give the District written notice of the delay that occurred during 
that month and it probable effect on progress of the Work; and 

3) Within a reasonable time after giving notice of the delay, the Contractor provides 
the District with sufficient data to document that the weather conditions 
experienced were unusually severe for the locality of the Work during the month 
in question.  Unless otherwise provided in the Contract Documents, data 
documenting unusually severe weather conditions shall compare actual weather 
conditions to the average weather conditions for the month in question during the 
the previous five years as recorded by the National Oceanic and Atmospheric 
Administration (NOAA) or similar record-keeping entities. 

C. Adjustments, if any, of the Contract Time pursuant to the Article shall be incorporated 
into the Contract by a Contract Change Order prepared by the District and signed by the 
Contractor, and other signatories to the Construction Contract or, at closeout of the 
Contract, by mutual written agreement between the Contractor and the District.  The 
adjustment of the Contract Time shall not exceed the extent to which the delay extends 
the time required to complete the entire Work of the Contract. 

D. The Contractor shall not be entitled to any adjustment of the Contract Sum for damage 
due to delays claimed pursuant to this Article unless the delay was caused by the District 
and was either: 

1) The result of bad faith or active interference or  

2) Beyond the contemplation of the parties and not remedied within a reasonable 
time after notification by the Contractor of its presence. 

ARTICLE 24 
RESOLUTION of CLAIMS and DISPUTES 

A. APPLICABILITY of ARTICLE 

1) As used in this article, “Claims and Disputes” include claims or disputes asserted 
by the Contractor, its Surety, or District arising out of or related to the Contract, 
or its breach, including without limitation claims seeking, under the provisions of 
of the Contract, equitable adjustment of the Contract Sum or Contract Time and 
claims and disputes arising between the Contractor (or its Surety) and District 
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regarding interpretation of the Contract Documents, performance of the Work, or 
breach of or compliance with the terms of the Contract. 

2) “Resolution” addressed in this Article applies only to Claims and Disputes arising 
between the Contractor (or its Surety) and District and asserted after execution of 
the Construction Contract and prior to the date upon which final payment is made.  
Upon making application for final payment the Contractor may reserve the right 
to subsequent Resolution of existing Claims by including a list of all Claims, in 
stated amounts, which remain to be resolved and specifically excluding them from 
any release of claims executed by the Contractor, and in that event Resolution 
may occur after final payment is made. 

B. CONTINUANCE of PERFORMANCE 

An unresolved Claim or Dispute shall not be just cause for the Contractor to fail or 
refuse to proceed diligently with performance of the Contract or for the District to fail or 
refuse to continue to make payments in accordance with the Contract Documents. 

C. GOOD FAITH EFFORT to SETTLE 

The Contractor and District agree that, upon the assertion of a Claim by the other, they 
will make a good faith effort to achieve mutual resolution of the Claim.  If mutually 
agreed, the Contractor and District may endeavor to resolve a Claim through mediation.  
If efforts to settle are not successful, the Claim shall be resolved in accordance with 
paragraph D or E below, whichever applies. 

D. FINAL RESOLUTION for STATE-FUNDED CONTRACTS 

1) If the Contract is funded in whole or in part with state funds, the final Resolution 
of Claims and Disputes which cannot be resolved by the Contractor (or its Surety) 
and District shall be by the Director of the Technical Staff of the Alabama 
Building Commission, whose decision shall be final, binding, and conclusive 
upon the Contractor, its Surety, and the District. 

2) When it becomes apparent to the party asserting a Claim (the Claimant) that an 
impasse to mutual resolution has been reached, the Claimant may request in 
writing to the Director of the Technical Staff of the Alabama Building 
Commission that the Claim be resolved by decision of the Director.  Such request 
by the Contractor (or its Surety) shall be submitted through the District.  Should 
the District fail or refuse to submit the Contractor’s request within ten days of 
receipt of same, the Contractor may forward such request directly to the Director.  
Upon receipt of a request to resolve a Claim, the Director will instruct the parties 
as to procedures to be initiated and followed. 

3) If the respondent to a Claim fails or refuses to participate or cooperate in the 
Resolution procedures to the extent that the Claimant is compelled to initiate legal 
proceedings to induce the Respondent to participate or cooperate, the Claimant 
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will be entitled to recover, and may amend its Claim to include, the expense of 
reasonable attorney’s fees so incurred. 

E. FINAL RESOLUTION for LOCALLY-FUNDED CONTRACTS 

If the Contract is funded in whole with funds provided by a city or county board of 
education or other local governmental authority and the Contract Documents do not 
stipulate a binding alternative dispute resolution method, the final resolution of Claims 
and Disputes which cannot be resolved by the Contractor (or its Surety) and District may 
be by any legal remedy available to the parties.  Alternatively, upon the written 
agreement of the Contractor (or its Surety) and the District, final Resolution of Claims 
and Disputes may be by submission to binding arbitration before a neutral arbitrator or 
panel or by submission to the Director of the Technical Staff of the Alabama Building 
Commission in accordance with preceding Paragraph D. 

ARTICLE 25 
DISTRICT’S RIGHT to CORRECT DEFECTIVE WORK 

If the Contractor fails or refuses to correct Defective Work in a timely manner that will avoid delay 
or completion, use, or occupancy of the Work of work by the District or separate contractors, the 
District may give the Contractor written Notice to Cure the Defective Work within a reasonable, 
stated time.  If within ten days after receipt of the Notice to Cure the contractor has not proceeded 
and satisfactorily continued to cure the Defective Work or provided the District with written 
verification that satisfactory positive action is in process to cure the Defective Work, the District 
may, without prejudice to any other remedy available to the District, correct the Defective Work 
and deduct the actual cost of the correction from payment then or thereafter due to the Contractor. 

ARTICLE 26 
DISTRICT’S RIGHT to STOP or SUSPEND the WORK 

A. STOPPING the WORK for CAUSE 

If the Contractor fails to correct Defective Work or persistently fails to carry out Work in 
accordance with the Contract Documents, the District may direct the Contractor in 
writing to stop the Work, or any part of the Work, until the cause for the District’s 
directive has been eliminated; however, the District’s right to stop the Work shall not be 
construed as a duty of the District to be exercised for the benefit of the Contractor or any 
other person or entity. 

B. SUSPENSION by the DISTRICT for CONVENIENCE 

1) The District may, at any time and without cause, direct the Contractor in writing 
to suspend, delay or interrupt the Work, or any part of the Work, for a period of 
time as the District may determine. 

2) The Contract Sum and Contract Time shall be adjusted, pursuant to Article 19, for 
reasonable increases in the cost and time caused by a District-directed suspension, 
delay or interruption of Work for the District’s convenience.  However, no 
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adjustment to the Contract Sum shall be made to the extent that the same or 
concurrent Work is, was or would have been likewise suspended, delayed or 
interrupted for other reasons not caused by the District. 

ARTICLE 27 
DISTRICT’S RIGHT to TERMINATE CONTRACT 

A. TERMINATION by the DISTRICT for CAUSE 

1) Causes:  The District may terminate the Contractor’s right to complete the Work, 
or any designated portion of the Work, if the Contractor: 
a) Should be adjudged bankrupt, or should make a general assignment for the 

benefit of the Contractor’s creditors, or if a receiver should be appointed 
on account of the Contractor’s insolvency to the extent termination for 
these reasons is permissible under applicable law; 

b) Refuses or fails to prosecute the Work, or any part of the Work, with the 
diligence that will insure its completion within the Contract Time, 
including any extensions, or fails to complete the Work within the 
Contract Time; 

c) Refuses or fails to perform the Work, including prompt correction of 
Defective Work, in a manner that will insure that the Work, when fully 
completed, will be in accordance with the Contract Documents; 

d) Fails to pay for labor or materials supplied for the Work or to pay 
subcontractors in accordance with the respective subcontract; 

e) Persistently disregards laws, ordinances, or rules, regulations or orders of 
a public authority having jurisdiction, or the instructions of the District; or 

f) Is otherwise guilty of a substantial breach of the Contract. 

2) Procedure for Unbonded Construction Contracts (Generally, contracts less 
than $50,000): 

a) Notice to Cure:  In the presence of any of the above conditions the 
District may give the Contractor written notice to cure the condition 
within a reasonable, stated time, but not less than ten days after the 
Contractor receives the notice. 

b) Notice of Termination:  If, at the expiration of the time stated in the 
Notice to Cure, the Contractor has not proceeded and satisfactorily 
continued to cure the condition or provided the District with written 
verification that satisfactory positive action is in process to cure the 
condition, the District may, without prejudice to any other rights or 
remedies of the District, give the Contractor written notice that the 
Contractor’s right to complete the Work, or a designated portion of the 
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Work, shall terminate seen days after the Contractor’s receipt of the 
written Notice of Termination. 

c) If the Contractor satisfies a Notice to Cure, but the condition for which the 
notice was first given reoccurs, the District may give the Contractor a 
seven-day Notice of Termination without giving the Contractor another 
Notice to Cure. 

d) At the expiration of the seven days of the termination notice, the District 
may: 

1. Take possession of the site, of all materials and equipment stored 
on and off site, and of all Contractor-owned tools, construction 
equipment and machinery, and facilities located at the site, and 

2. Finish the Work by whatever reasonable method the District may 
deem expedient. 

e) The Contractor shall not be entitled to receive further payment under the 
Contract until the Work is completed. 

f) If the District’s cost of completing the Work, including correction of 
Defective Work, compensation for additional architectural, engineering, 
managerial, and administrative services, and reasonable attorneys’ fees 
due to the default and termination, is less than the unpaid balance of the 
Contract Sum, the excess balance less liquidated damages for delay shall 
be paid to the Contractor.  If such cost to the District including attorneys’ 
fees, plus liquidated damages, exceeds the unpaid balance of the contract 
Sum, the Contractor shall pay the difference to the District.  Final 
Resolution of any claim or Dispute involving the termination or any 
amount due any party as a result of the termination shall be pursuant to 
Article 24. 

g) Upon the contractor’s request, the District shall furnish to the Contractor a 
detailed accounting of the District’s cost of completing the Work. 

3) Procedure for Bonded Construction Contracts (Generally, contracts over 
$50,000): 

a) Notice for Cure:  In the presence of any of the above conditions the 
District may give the Contractor and its Surety written Notice to Cure the 
condition within a reasonable, stated time, but not less than ten days after 
the Contractor receives the notice. 

b) Notice of Termination:  If, at the expiration of the time stated in the 
Notice to Cure, the Contractor has not proceeded and satisfactorily 
continued to cure the condition or provided the District with written 
verification that satisfactory positive action is in process to cure the 
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condition, the District may, without prejudice to any other rights or 
remedies of the District, give the contractor and its Surety written notice 
declaring the Contractor to be in default under the Contract and stating 
that the Contractor’s right to complete the Work, or a designated portion 
of the Work, shall terminate seven days after the Contractor’s receipt of 
the written Notice of Termination. 

c) If the Contractor satisfies a Notice to Cure, but the condition for which the 
notice was first given reoccurs, the District may give the Contractor a 
Notice of Termination without giving the Contractor another Notice to 
Cure. 

d) Demand on the Performance Bond:  With the Notice of Termination the 
District shall give the Surety a written demand that, upon the effective 
date of the Notice of Termination, the Surety will promptly fulfill its 
obligation to take charge of and complete the Work in accordance with the 
terms of the Performance Bond. 

e) Surety Claims:  Upon receiving the District’s demand on the 
Performance Bond, the Surety shall assume all rights and obligations of 
the Contractor under the Contract.  However, the Surety shall also have 
the right to assert “Surety Claims” to the District which are defined as 
claims relating to acts or omissions of the district prior to termination of 
the contractor which may have prejudiced its rights as Surety or its interest 
in the unpaid balance of the contract sum.  If the surety wishes to assert a 
Surety Claim, it shall give the District written notice twenty-one days after 
first recognizing the condition giving rise to the Surety Claim.  The Surety 
Claim shall then be submitted to the District no later than sixty days after 
giving notice thereof, but no such Surety Claims shall be considered if 
submitted after the date upon which final payment becomes due.  Final 
resolution of Surety Claims shall be pursuant to Article 24, Resolution of 
Claims and Disputes.  The presence or possibility of a Surety Claim shall 
not be just cause for the surety to fail or refuse to take charge of and 
complete the Work or for the District to fail or refuse to continue to make 
payments in accordance with the Contract Documents. 

f) Payments to Surety:  The Surety shall be paid for completing the Work 
in accordance with the contract documents as if the Surety were the 
Contractor.  The District shall have the right to deduct from payments to 
the Surety any reasonable costs incurred by the District, including 
compensation for additional architectural, engineering, managerial, and 
administrative services, and attorneys’ fess as necessitated by termination 
of the Contractor and completion of the Work by the Surety.  No further 
payments shall be made to the Contractor by the District.  The Surety shall 
be solely responsible for any accounting to the Contractor for the portion 
of the Contract Sum paid to Surety by District or for the costs and 
expenses of completing the Work. 

4) Wrongful Termination:  If any notice of termination by the District for cause, 
made in good faith, is determined to have been wrongly given, such termination 



 

 Page  105 

shall be effective and compensation therefore determined as if it had been a 
termination for convenience pursuant to Paragraph B below. 

B. TERMINATION by the DISTRICT for CONVENIENCE 

1) The District may, without cause and at at any time, terminate the performance of 
Work under the Contract in whole, or in part, upon determination by the District 
that such termination is in the District’s best interest.  Such termination is referred 
to herein as Termination for Convenience. 

2) Upon receipt of a written notice of Termination for Convenience from the District, 
the Contractor shall: 

a) Stop Work as specified in the notice; 

b) Enter into no further subcontracts or purchase orders for materials, services, 
or facilities, except as may be necessary for Work directed to be performed 
prior to the effective date of the termination or to complete Work that is not 
terminated; 

c) Terminate all existing subcontracts and purchase orders to the extent they 
relate to the terminated Work; 

d) Take such actions as are necessary, or directed by the District to protect, 
preserve, and make safe the terminated Work; and 

e) Complete performance of the Work that is not terminated. 

3) In the event of Termination for Convenience, the Contractor shall be entitled to 
receive payment for the Work performed prior to its termination, including 
materials and equipment purchased and delivered for incorporation into the 
terminated Work, and any reasonable costs incurred because of the termination.  
Such payment shall include reasonable mark-up of costs for overhead and profit, 
not to exceed the limits stated in Article 19, Changes in the Work.  The Contractor 
shall be entitled to receive payment for reasonable anticipated overhead (“home 
office”) and shall not be entitled to receive payment for any profits anticipated to 
have been gained from the terminated Work.  A proposal for decreasing the 
Contract Sum shall be submitted to the District by the Contractor in such time and 
detail, and with such supporting documentation, as is reasonably directed by the 
District.  Final modification of the Contract shall be by Contract Change Order 
pursuant to Article 19.  Any Claim or Dispute involving the termination or any 
amount due a party as a result shall be resolved pursuant to Article 24.  
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ARTICLE 28 
CONTRACTOR’S RIGHT to SUSPEND or TERMINATE the CONTRACT 

A. SUSPENSION by the DISTRICT 

If all of the Work is suspended or delayed for the District’s convenience or under an 
order of any court, or other public authority, for a period of sixty days, through no act or 
fault of the Contractor or a subcontractor, or anyone for whose acts they may be liable, 
then the contractor may give the District a written Notice of Termination which allows 
the District fourteen days after receiving the Notice in which to give the Contractor 
appropriate written authorization to resume the Work.  Absent the contractor’s receipt of 
such authorization to resume the Work, the Contract shall terminate upon expiration of 
this fourteen-day period and the Contractor will be compensated by the District as if the 
termination had been for the District’s convenience pursuant to Article 27.B. 

B. NONPAYMENT 

The District’s failure to pay the undisputed amount of an Application for Payment within 
sixty days after receiving it from the Contractor (Certified pursuant to Article 30) shall be 
just cause for the Contractor to give the District fourteen days’ written notice that the 
Work will be suspended pending receipt of payment but that the contract shall terminate 
if payment is not received within fourteen days (or a longer period stated by the 
Contractor) of the expiration of the fourteen day notice period. 

1) If the Work is ten suspended for nonpayment, but resumed upon receipt of 
payment, the contractor will be entitled to compensation as if the suspension had 
been by the District pursuant to Article 26, Paragraph B. 

2) If the Contract is then terminated for nonpayment, the Contractor will be entitled 
to compensation as if the termination had been by the District pursuant to Article 
27, Paragraph B. 

ARTICLE 29 
PROGRESS PAYMENTS 

A. FREQUENCY of PROGRESS PAYMENTS 

Unless otherwise provided in the Contract Documents, the District will make payments to 
the Contractor as the Work progresses based on monthly estimates prepared and certified 
by the Contractor, approved and certified by the Architect, and approved by the District 
and other authorities whose approval is required. 

B. SCHEDULE of VALUES 

Within ten days after receiving the Notice to Proceed the Contractor shall submit to the 
District a Schedule of Values, which is a breakdown of the Contract Sum showing the 
value of the various parts of the Work for billing purposes.  The Schedule of Values shall 
be prepared on 8 ½” x 11” paper in a format that is acceptable to the District and shall 
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divide the Contract Sum into as many parts (“line items”) as the District determines 
necessary to permit evaluation and to show amounts attributable to subcontractors.  The 
Contractor’s overhead and profit are to be proportionately distributed through the line 
items of the Schedule of Values.  Upon approval, the Schedule of Values shall be used a s 
basis for month Applications for Payment, unless it is later found to be in error.  
Approved change order amounts shall be added to or incorporated in the Schedule of 
Values as mutually agreed by the Contractor and the District. 

C. APPLICATIONS for PAYMENTS 

1) Based on the approved Schedule of Values, each monthly Application for 
Payment shall show the Contractor’s estimate of the value of Work performed in 
each line item as of the end of the billing period.  The Contractor’s cost of 
materials and equipment not yet incorporated into the Work, but delivered and 
suitably stored on the site, may be considered in monthly Applications for 
Payment. 

2) The Contractor’s estimate of the value of Work performed and stored materials 
must represent such reasonableness as to warrant certification by the District in 
accordance with Article 30.  Each monthly Application for Payment shall be 
supported by such data as will substantiate the Contractor’s right to payment, 
including without limitation copies of requisitions from subcontractors and 
material suppliers. 

3) If not other date is stated in the Contract Documents or agreed upon by the 
parties, each monthly Application for Payment shall be submitted to the District 
on or about the first day of each month and payment shall be issued to the 
Contractor within thirty days after an Application for Payment is Certified 
pursuant to Article 30 and delivered to the District. 

D. MATERIALS STORED OFF SITE 

Unless otherwise provided in the Contract Documents, the Contractor’s cost of materials 
and equipment to be incorporated into the Work, which are stored off the site, may be 
considered in monthly Applications for Payment under the following conditions: 

1) The Contractor has received written approval from the District to store the 
materials or equipment off site in advance of delivering the materials to the off 
site location. 

2) A Certificate of Insurance is furnished to the District evidencing that a special 
insurance policy, or rider to an existing policy, has been obtained by the 
Contractor providing all-risk property insurance coverage, specifically naming the 
materials or equipment stored, and naming the District as an additionally insured 
party; 

3) The District is provided with a detailed inventory of the stored materials or 
equipment and the materials or equipment are clearly marked in correlation to the 
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inventory to facilitate inspection and verification of the presence of the materials 
or equipment by the District; 

4) The materials or equipment are properly and safely stored in a bonded warehouse, 
or a facility otherwise approved in advance by the District; and 

5) Compliance by the Contractor with procedures satisfactory to the District to 
establish the District’s title to such materials and equipment or otherwise protect 
the District’s interest. 

E. RETAINAGE 

1) “Retainage” is defined as the money earned and, therefore, belonging to the 
Contractor (subject to final settlement of the Contract) which has been retained by 
the District conditioned on final completion and acceptance of all Work required 
by the Contract Documents.  Retainage shall not be relied upon by the Contractor 
(or Surety) to cover or off-set unearned monies attributable to uncompleted or 
uncorrected Work. 

2) In making progress payments the District shall retain five percent of the estimated 
value of Work performed and the value of the materials stored for the Work; but 
after retainage has been held upon fifty percent of the Contract Sum, no additional 
retainage will be withheld. 

F. CONTRACTOR’S CERTIFICATION 

1) Each Application for Payment shall bear the Contractor’s notarized certification 
that, to the best of the Contractor’s knowledge, information, and belief the Work 
covered by the Application for Payment has been completed in accordance with 
the Contract Documents, that all amounts have been paid by the Contractor for 
Work for which previous Certificates for Payments were issued and payments 
received from the District and that the current payment shown in the Application 
for Payment has not yet been received. 

2) By making this certification the Contractor represents to the District that, upon 
receipt of previous progress payments from the District, the Contractor has 
promptly paid each subcontractor, in accordance with the terms of its agreement 
with the subcontractor, the amount due the subcontractor from the amount 
included in the progress payment on account of the subcontractor’s Work and 
stored materials.  The District may advise subcontractors and suppliers regarding 
percentages of completion or amounts requested and/or approved in an 
Application for Payment on account of the subcontractor’s Work and stored 
materials. 

G. PAYMENT ESTABLISHES OWNERSHIP 

All material and Work covered by progress payments shall become the sole property of 
the District, but the Contractor shall not be relieved from the sole responsibility for the 
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care and protection of material and Work upon which payments have been made and for 
the restoration of any damaged material and Work. 

ARTICLE 30 
CERTIFICATION and APPROVAL for PAYMENT 

A. The District’s review, approval, and certification of Applications for Payment shall be 
based on the District’s general knowledge of the Work obtained through site visits and the 
information provided by the Contractor with the Application.  The District shall not be 
required to perform exhaustive examinations, evaluations, or estimates of the cost of 
completed or uncompleted Work or stored materials to verify the accuracy of amounts 
requested by the Contractor, but the District shall have the authority to adjust the 
Contractor’s estimate when, in the District’s reasonable opinion, such estimates are 
overstated or understated. 

B. Within seven days after receiving the Contractor’s monthly Application for Payment, or 
such other time as may be stated in the Contract Documents, the District will take one of 
the following actions: 

1) The District will approve and certify the Application as submitted and obtain any 
other approval authorities (as may be necessary) and make payment. 

2) If the District takes exception to any amounts claimed by the Contractor and the 
Contractor and District cannot agree on revised amounts, the District will 
promptly issue a Certificate for Payment for the amount for which the District is 
able to certify, and provide a copy to the Contractor. 

3) To the extent the District determines may be necessary to protect the District from 
loss on account of any of the causes stated in Article 31, the District may subtract 
from the Contractor’s estimates and will issue a Certificate of Payment, with a 
copy to the Contractor, for such amount as the District determines is properly due 
and notify the Contractor in writing of the reasons for withholding payment in 
whole or in part. 

C. Neither the District’s issuance of a Certificate for Payment nor the resulting progress 
payment shall be a representation to the Contractor that the Work in progress or 
completed at that time is accepted or deemed to be in conformance with the Contract 
Documents. 

D. The District shall not be required to determine that the Contractor has promptly or fully 
paid subcontractors and suppliers or how or for what purpose the Contractor has used 
monies paid under the Construction Contract.  However, the District, upon request and if 
practical, inform any subcontractor or supplier of the amount, or percentage of 
completion, approved or paid to the Contractor on account of the materials supplied or 
the Work performed by the subcontractor. 
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ARTICLE 31 
PAYMENTS WITHHELD 

A. The District may nullify or revise a previously issued Certificate for Payment prior to 
payment to the extent necessary to protect the District from loss on account of any of the 
following causes not discovered or fully accounted for at the time of the certification or 
approval of the Application for Payment: 

1) Defective Work; 

2) Filed, or reasonable evidence indicating probably filing of, claims arising out of 
the Contract by other parties against the Contractor; 

3) The Contractor’s failure to pay for labor, materials or equipment or to pay 
subcontractors; 

4) Reasonable evidence that the Work cannot be completed for the unpaid balance of 
the Contract Sum; 

5) Damage suffered by the District or another contractor caused by the Contractor, a 
subcontractor, or anyone for whose acts they may be liable; 

6) Reasonable evidence that the Work will not be completed within the Contract 
Time, and that the unpaid balance is insufficient to cover applicable liquidated 
damages; or 

7) The Contractor’s persistent failure to conform to the requirements of the Contract 
Documents. 

B. If the District deems it necessary to withhold payment pursuant to preceding Paragraph 
A, the District will notify the Contractor in writing of the amount to b withheld and the 
reason for same. 

C. The District shall not be required to to withhold payment for completed or partially 
completed Work for which compliance with the Contract Documents remains to be 
determined by Specified Inspections or Final Inspections to be performed in their proper 
sequence.  However, if Work for which payment has been approved, certified, or made 
under an Application for Payment is subsequently determined to be Defective Work, the 
District shall determine an appropriate amount that will protect the District’s interest 
against Defective Work. 

1) If payment has not been made against the Application for Payment first including 
the Defective Work, the District will determine the amount to be withheld from 
the payment until the Defective Work is brought into compliance with the 
Contract Documents. 

2) If payment has been made against the Application for Payment first including the 
Defective Work, the District will withhold the appropriate amount from the next 
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Application for Payment submitted after the determination of noncompliance, 
such amount to then ben withheld until the Defective Work is brought into 
compliance with the Contract Documents. 

D. The amount withheld will be paid with the next Application for Payment certified and 
approved after the condition for which the District has withheld payment is removed or 
otherwise resolved to the District’s satisfaction. 

E. The District shall have the right to withhold from payments due the Contractor under this 
Contract an amount equal to any amount which the Contractor owes the District under 
another contract. 

ARTICLE 32 
SUBSTANTIAL COMPLETION 

A. Substantial Completion is the stage in the progress of the Work when the Work or 
designated portion of the Work is sufficiently complete in accordance with the Contract 
Documents so that the District can occupy or utilize the Work for its intended use without 
disruption or interference by the Contractor in completing or correcting any remaining 
unfinished Work (“punch list” items).  Substantial Completion of Work, or a designated 
portion of the Work, is not achieved until so agreed in a Certificate of Substantial 
Completion signed by the Contractor and the District. 

B. The Contractor shall notify the District in writing when it considers the Work, or a 
portion of the Work which the District has agreed to accept separately, to be substantially 
complete and ready for a Final Inspection pursuant to Article 16.  In this notification the 
Contractor shall identify any items remaining to be completed or correct for Final 
Acceptance prior to final payment. 

C. Substantial Completion is achieved and a Final Inspection is appropriate only when a 
minimal number of punch list items exists and only a short period of time will be required 
to correct or complete them.  Upon receipt of the contractor’s notice for a Final 
Inspection, the District will advise the Contractor in writing of any conditions of the 
Work which the District is aware do not constitute Substantial Completion, otherwise a 
Final Inspection will proceed within a reasonable time after the Contractor’s notice is 
given.  However, the District will not be required to prepare lengthy listings of punch list 
items; therefore, if the Final Inspection discloses that Substantial Completion has not 
been achieved, the District may discontinue or suspend the inspection until the Contractor 
does achieve Substantial Completion. 

D. CERTIFICATE of SUBSTANTIAL COMPLETION 

1) When the Work or a designated portion of the Work is substantially complete, the 
district will prepare and sign a Certificate of Substantial Completion to be signed 
in order by the Contractor and District. 

2) When signed by all parties, the Certificate of Substantial Completion shall 
establish the Date of Substantial Completion which is the date upon which: 
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a) The Work, or designated portion of the Work, is accepted by the District 
as being ready for occupancy or use; 

b) The Contractor’s one-year and special warranties for the Work covered by 
the Certificate commence, unless stated otherwise in the Certificate (the 
one-year warranty for punch list items completed or corrected after the 
period allowed in the Certificate shall commence on the date of their Final 
Acceptance); and 

c) District becomes responsible for building security, maintenance, utility 
services, and insurance, unless stated otherwise in the Certificate. 

3) The Certificate of Substantial Completion shall set the time within which the 
Contractor shall finish all items on the “punch list” accompanying the Certificate.  
The completion of punch list items shall be a condition precedent to Final 
Payment. 

4) If the Work or designated portion covered by a Certificate of Substantial 
Completion includes roofing work, the General Contractor’s (5-year) Roofing 
Guarantee, ABC Form C-9, must be executed by the Contractor and attached to 
the Certificate of Substantial Completion.  If the Contract Documents specify any 
other roofing warranties to be provided by the roofing manufacturer, 
subcontractor, or Contractor, they must be also attached to the Certificate of 
Substantial Completion.  The District will not sign the certificate of Substantial 
Completion in the absence of the roofing guarantees. 

E. The Date of Substantial Completion of the Work, as set in the Certificate of Substantial 
Completion of the Work or of the last completed portion of the Work, establishes the 
extent to which the Contractor is liable for Liquidated Damages, if any; however, should 
the Contractor fail to complete all punch list items within thirty days, or such other time 
as may be stated in the respective Certificate of Substantial Completion, the Contractor 
shall bear any expenses, including additional services and expenses, incurred by the 
District as a result of such failure to complete the punch list items in a timely manner. 

ARTICLE 33 
OCCUPANCY or USE PRIOR to COMPLETION 

A. UPON SUBSTANTIAL COMPLETIONZ 

Prior to completion of the entire Work, the District may occupy or begin utilizing any 
designated portion of the Work on the agreed Date of Substantial Completion of that 
portion of the Work. 

B. BEFORE SUBSTANTIAL COMPLETION 

1) The District shall not occupy or utilize any portion of the Work before Substantial 
Completion of that portion has been achieved. 
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2) The District may deliver furniture and equipment and store, or install it in place 
ready for occupancy and use, in any designated portion of the Work before it is 
substantially completed under the following conditions: 

a) The District’s storage or installation of furniture and equipment will not 
unreasonably disrupt or interfere with the Contractor’s completion of the 
designated portion of the Work. 

b) The contractor consents to the District’s planned action (such consent shall 
not be reasonably withheld). 

c) The District shall be responsible for insurance coverage of the District’s 
furniture and equipment, and the Contractor’s liability shall not be 
increased. 

d) The Contractor and District will jointly inspect and record the condition of 
the Work in the area before the District delivers and stores or installs 
furniture and equipment; the District will equitably compensate the 
Contractor for making any repairs to the Work that may subsequently be 
required due to the District’s delivery and storage or installation of 
furniture and equipment. 

e) The District’s delivery and storage or installation of furniture and 
equipment shall not be deemed an acceptance of any Work not completed 
in accordance with the requirements of the Contract Documents. 

ARTICLE 34 
FINAL PAYMENT 

A. PREREQUISITES to FINAL PAYMENT 

The following conditions are prerequisites to Final Payment becoming due the 
Contractor: 

1) Full execution of a Certificate of Substantial Completion of the Work, or each 
designated portion of the Work; 

2) Final Acceptance of the Work; 

3) The Contractor’s completion, to the satisfaction of the District, of all documentary 
requirements of the Contract Documents; such as delivery of “as-build” 
documents, operating and maintenance manuals, warranties, etc. 

4) Deliver to the District of a final Acceptance for Payment, prepared by the 
Contractor and approved and certified by the District. 

5) Completion of an Advertisement for Completion pursuant to Paragraph C below. 
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6) Delivery by the Contractor to the District a Release of Claims and such other 
documents as may be required by the District, satisfactory in form to the District 
pursuant to Paragraph D below. 

7) Consent of Surety, if any, to Final Payment to Contractor; 

8) Delivery by the Contractor to the District other documents, if any, required by the 
Contract Documents as prerequisites to Final Payment. 

B. FINAL ACCEPTANCE of the WORK 

“Final Acceptance of the Work” shall be achieved when all “punch list” items recorded 
with the Certificate(s) of Substantial Completion are accounted for by either: 

1) Their completion or correction by the Contractor and acceptance by the District; 
or 

2) Their resolution under Article 18, Deductions for Uncorrected Work. 

C. ADVERTISEMENT for COMPLETION 

1) If the Contract Sum is less than $50,000:  The District, immediately after being 
notified by the Contractor that all requirements of the Contract have been 
completed, shall give public notice of completion of the Contract by having an 
Advertisement for Completion published one time in a newspaper of general 
circulation, published in the county in which the District is located and shall post 
notice of completion of the Contract on the District’s bulletin board for one week, 
and shall require the Contractor to certify under oath that all bills have been paid 
in full.  Final payment may be made at any time after the notice has been posted 
for one entire week. 

2) If the Contract Sum is more than $50,000:  The Contractor, immediately after 
being notified by the District that all other requirements of the Contract have been 
completed, shall give public notice of completion of the Contract by having an 
Advertisement for Completion, similar to the sample contained in the Project 
Manual, published for a period of four successive weeks in some newspaper of 
general circulation published within the city or county where the Work was 
performed.  Proof of publication of the Advertisement for Completion, in 
duplicate, shall be made by the Contractor to the District by affidavit of the 
publisher and a printed copy of the Advertisement for Completion published, in 
duplicate.  If no newspaper is published in the county where the work was done, 
the notice may be given by posting at the Court House for thirty days and proof of 
same made by Probate Judge or Sheriff and the Contractor.  Final payment shall 
not be due until thirty days after this public notice is completed. 
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D. RELEASE of CLAIMS 

The Release of Claims and other documents referenced in Paragraph A(6) above are as 
follows: 

1) A release executed by the Contractor of all claims and claims of lien against the 
District arising under and by virtue of the Contract, other than such claims of the 
Contractor, if any, as may have been previously made in writing as as may be 
specifically excepted by the Contractor from the operation of the release in stated 
amounts to be set forth therein. 

2) An affidavit under oath, if required, stating that so far as the Contractor has 
knowledge or information, there are no claims or claims of lien which have been 
or will be filed by any subcontractor, supplier or other party for labor or material 
for which a claim of lien could be filed. 

3) A release, if required, of all claims and claims of lien made by any subcontractor, 
supplier or other party against the District or unpaid Contract funds held by the 
District arising under or related to the Work on the Project;  provided, however, 
that if any subcontractor may furnish a bond executed by Contractor and its 
Surety to the District to provide an unconditional obligation to defend, indemnify 
and hold harmless the District against any loss, cost or expense, including 
attorneys’ fees, arising out of or as a result of such claims, or claims of lien, in 
which even District may make Final Payment notwithstanding such claims or 
claims of lien.  If Contractor and Surety fail to fulfill their obligations to the 
District under the bond, the District shall be entitled to recover damages as a 
result of such failure, including all costs and reasonable attorneys’ fees incurred to 
recover such damages. 

ARTICLE 35 
CONTRACTOR’S WARRANTY 

A. GENERAL WARRANTY 

The Contractor warrants to the District that all materials and equipment furnished under 
the Contract will be of good quality and new, except such materials as may be expressly 
provided or allowed in the Contract Documents to be otherwise, and that none of the 
Work will be Defective Work as defined in Article 1. 

B. ONE-YEAR WARRANTY 

1) If, within one year after the date of Substantial Completion of the Work or each 
designated portion of the Work (or otherwise as agreed upon in a mutually-
executed Certificated of Substantial Completion), any of the Work is found to be 
Defective Work, the Contractor shall promptly upon receipt of written notice from 
the District, and without expenses to the District, replace or correct the Defective 
Work to conform to the requirements of the Contract Documents, and repair all 
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damage to the site, the building and its contents which is the result of Defective 
Work or its replacement or correction. 

2) The one-year warranty for punch list items shall begin on the Date of Substantial 
Completion if they are completed or corrected within the time period allowed in 
the Certificate of Substantial Completion in which they are recorded.  The one-
year warranty for punch list times are not completed or corrected within the time 
period allowed in the Certificate of Substantial Completion, and other Work 
performed after Substantial Completion, shall begin on the date of Final 
Acceptance of the Work.  The Contractor’s correction of Work pursuant to this 
warranty does not extend the period of the warranty.  The Contractor’s one-year 
warranty does not apply to defects or damages due to improper or insufficient 
maintenance, improper operation, or wear and tear during normal use. 

3) Upon recognizing a condition of Defective Work, the District shall promptly 
notify the Contractor of the condition.  If the condition is causing damage to the 
building, its contents, equipment, or site, the District shall take reasonable actions 
to mitigate the damage or its continuation, if practical.  If the Contractor fails to 
proceed promptly to comply with the terms of the warranty, or to provide the 
District with satisfactory written verification that positive action is in process, the 
District may have the Defective Work replaced or corrected and the contractor 
and the Contractor’s Surety shall be liable for all expense incurred. 

4) Year-end Inspection(s):  An inspection of the Work, or each separately 
completed portion thereof, is required near the end of the Contractor’s one-year 
warranty period(s).  The Year-end inspection will be documented and will serve 
as confirmation that the Contractor was notified of Defective Work found within 
the warranty period. 

5) The Contractor’s warranty of one year is in addition to, and not a limitation of, 
any other remedy stated herein or available to the District under applicable law. 

C. GENERAL CONTRACTOR’S ROOFING GUARANTEE 

1) In addition to any other roof related warranties or guarantees that may be 
specified in the Contract Documents, the roof and associated work shall be 
guaranteed by the General Contractor against leaks and defects of materials and 
workmanship for a period of five (5) years, starting on the Date of Substantial 
Completion of the Project as stated in the Certificate of Substantial Completion.  
This guarantee for punch list items shall begin on the Date of Substantial 
Completion if they are completed or corrected within the time period allowed in 
the Certificate of Substantial Completion in which they are recorded.  The 
guarantee for punch list items that are not completed or corrected within the time 
period allowed in the Certificate of Substantial Completion shall begin on the date 
of Final Acceptance of the Work. 
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2) The “General Contractor’s Roofing Guarantee” (ABC Form-9), included in the 
Project Manual, shall be executed in triplicate, signed by the appropriate party and 
submitted to with the Certificate of Substantial Completion to the District and the 
Alabama Building Commission. 

3) This guarantee does not include costs which might be incurred by the General 
Contractor in making visits to the site requested by the District regarding roof 
problems that are due to lack of proper maintenance (keeping roof drains and/or 
gutters clear of debris that cause a stoppage of drainage which results in water 
ponding, overflowing of flashing, etc.), or damages caused by vandalism or 
misuse of roof areas. Should the Contractor be required to return to the job to 
correct problems of this nature that are determined not to be related to faulty 
workmanship and materials in the installation of the roof, payment for actions 
taken by the Contractor in response to such request will be the responsibility of 
the District.  A detailed written report shall be made by the General Contractor on 
each of these ‘Service Calls’ with copies to the District and Alabama Building 
Commission. 

D. SPECIAL WARRANTIES 

1) The Contractor shall deliver to the District all special or extended warranties 
required by the Contract Documents from the Contractor, subcontractors, and 
suppliers. 

2) The Contractor and the Contractor’s Surety shall be liable to the District for such 
special warranties during the Contractor’s one-year warranty; thereafter, the 
Contractor’s obligations relative to such special warranties shall be to provide 
reasonable assistance to the District in their enforcement. 

E. ASSUMPTION of GUARANTEES of OTHERS 

If the Contractor disturbs, alters, or damages any work guaranteed under a separate 
contract, thereby voiding the guarantee of that work, the Contractor shall restore the work 
to a condition satisfactory to the District and shall also guarantee it to the same extent that 
it was guaranteed under the separate contract. 

ARTICLE 36 
INDEMNIFICATION AGREEMENT 

To the fullest extent permitted by law, the Contractor shall defend, indemnify, and hold harmless 
the District, their agents, employees, and consultants (hereinafter collectively referred to as the 
“Indemnitees”) from and against all claims, damages, losses and expenses, including but not 
limited to attorneys’ fees, arising out of, related to, or resulting from performance of the Work, 
provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, 
disease or death, or to injury to or destruction of tangible property, including loss of use resulting 
therefrom, and is caused in whole or in part by negligent acts or omissions of the Contractor, a 
subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they 
may be liable, regardless of whether such claim, damage, loss or expense is caused in part, or is 
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alleged but not legally established to have been caused in whole or in part by the negligence or 
other fault of a party indemnified hereunder. 

A. This indemnification shall extend to all claims, damages, losses and expenses for injury 
or damage to adjacent or neighboring property, or persons injured thereon, that arise out 
of relate to, or result from performance of the Work. 

B. This indemnification does not extend to the liability of the agents, employees, or 
consultants, arising out of (1) the preparation or approval of maps, shop drawings, 
opinions, reports, surveys, field orders, Change Orders, drawings or specifications, or (2) 
the giving of or the failure to give directions or instructions, provided such giving or 
failure to give instructions is the primary cause of the injury or damage. 

C. This indemnification does not apply to the extent of the sole negligence of the 
Indemnitees. 

ARTICLE 37 
CONTRACTOR’S and SUBCONTRACTORS’ INSURANCE 

a) GENERAL 

1) RESPONSIBILITY.  The Contractor shall be responsible to the District from 
time to time of the signing of the Construction Contract or from the beginning of 
the first work, whichever shall be earlier, for all injury or damage of any kind 
resulting from any negligent act or omission or breach, failure or other default 
regarding the work by the Contractor, a subcontractor, anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable, 
regardless of who may be the owner of the property. 

2) INSURANCE PROVIDERS.  Each of the insurance coverages required below 
shall be issued by an insurer licensed by the Insurance Commissioner to transact 
the business of insurance in the State of Alabama for the applicable line of 
insurance, and such insurer (or, for qualified self-insureds or group self-insureds, 
a specific excess insurer providing statutory limits) must have a Best 
Policyholders Rating of “A-“ or better and a financial size rating of Class V or 
larger. 

3) NOTIFICATION ENDORSEMENT.  Each policy shall be endorsed to provide 
that the insurance company agrees that the policy shall not be canceled, changed, 
allowed to lapse or allowed to expire for any reason until thirty days after the 
District has received written notice by certified mail as evidenced by return 
receipt or until such time as other insurance coverage providing protection equal 
to protection called for in the Contract Documents shall have been received, 
accepted and acknowledged by the District.  Such notice shall be valid only as to 
the Project as shall have been designated by Project Name and Number in said 
notice. 
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4) INSURANCE CERTIFICATES.  The Contractor shall procure the insurance 
coverages identified below, or as otherwise required in the Contract Documents, 
at the Contractor’s own expense, and to evidence that such insurance coverages 
are in effect, the Contractor shall furnish the District an insurance certificate(s) 
acceptable to the District and listing the District as the certificate holder.  The 
insurance certificate(s) must be delivered to the District with the Construction 
Contract and Bonds for final approval and execution of the Construction Contract.  
The insurance certificate must provide the following: 

a) Name and address of authorized agent of the insurance company 
b) Name and address of insured 
c) Name of insurance company or companies 
d) Description of policies 
e) Policy Number(s) 
f) Policy Period(s) 
g) Limits of liability 
h) Name and address of District as certificate holder 
i) Project Name and Number, if any 
j) Signature of authorized agent of the insurance company 
k) Telephone number of authorized agent of the insurance company 
l) Mandatory thirty-day notice of cancellation / non-renewal / change 

5) MAXIMUM DEDUCTIBLE.  Self-insured retention, except for qualified self-
insurers or group self-insurers, in any policy shall not exceed $25,000.00. 

b) INSURANCE COVERAGES 

Unless otherwise provided in the Contract Documents, the Contractor shall purchase the 
types of insurance coverages with liability limits not less than as follows: 

1) WORKERS’ COMPENSATION and EMPLOYER’S LIABILITY 
INSURANCE 

a) Worker’s Compensation coverage shall be provided in accordance with 
the statutory coverage required in Alabama.  A group insurer must submit 
a certificate of authority from the Alabama Department of Industrial 
Relations approving the group insurance plan.  A self-insurer must submit 
a certificate from the Alabama Department of Industrial Relations stating 
the contractor qualifies to pay its own worker’s compensation claims. 

b) Employer’s Liability Insurance limits shall be at least: 

1. Bodily Injury by Accident – $1,000,000 each accident 
2. Bodily Injury by Disease - $1,000,000 each employee 

2) COMMERCIAL GENERAL LIABILITY INSURANCE 

a) Commercial General Liability Insurance, written on an ISO Occurrence 
Form (current edition as of the date of Advertisement for Bids) or 
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equivalent, shall include, but need not be limited to, coverage for bodily 
injury ad property damage arising from premises and operations liability, 
products and completed operations liability, blasting and explosion, 
collapse of structures, underground damage, personal injury liability and 
contractual liability.  The Commercial General Liability Insurance shall 
provide at minimum the following limits: 

 Coverage Limit 
1. General Aggregate $2,000,000.00 per Project 
2. Products, Completed  
 Operations Aggregate $2,000,000.00 per Project 
3. Personal and Advertising  
 Injury $1,000,000.00 per Occurrence 
4. Each Occurrence $1,000,000.00 

b) Additional Requirements for Commercial General Liability Insurance: 
1. The policy shall name the District and their agents, consultants, 

and employees as additional insureds, state that this coverage shall 
be primary insurance for additional insureds; and contain no 
exclusions of the additional insureds relative to job accidents. 

2. The policy must include separate per project aggregate limits. 

3) COMMERCIAL BUSINESS AUTOMOBILE LIABILITY INSURANCE 

a) Commercial Business Automobile Liability Insurance which shall include 
coverage for bodily injury and property damage arising from the operation 
of any owned, non-owned or hired automobile.  The Commercial Business 
Automobile Liability Insurance Policy shall provide not less than 
$1,000,000 Combined Single Limits for each occurrence. 

b) The policy shall name the District, their agents, consultants, and 
employees as additional insureds. 

4) COMMERCIAL UMBRELLA LIABILITY INSURANCE 

a) Commercial Umbrella Liability Insurance to provide excess coverage 
above the Commercial General Liability, Commercial Business 
Automobile Liability and the Workers’ Compensation and Employer’s 
Liability to satisfy the minimum limits set forth herein. 

b) Minimum Combined Primary Commercial General Liability and 
Commercial/Excess Umbrella Limits of: 
1. $5,000,000 per Occurrence 
2. $5,000,000 Aggregate 

c) Additional requirements for Commercial Umbrella Liability Insurance: 
1. The policy shall name the District and its agents, consultants, and 

employees as additional insureds. 
2. The policy must be on an “occurrence” basis. 
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5) BUILDER’S RISK INSURANCE 

a) The Builder’s Risk Policy shall be made payable to the District and 
Contractor, as their interest may appear.  The policy amount shall be equal 
to 100% of the Contract Sum, written on a Causes of Loss – Special Form 
(current edition as of the date of Advertisement for Bids), or its equivalent.  
All deductibles shall be the sole responsibility of the Contractor. 

b) The policy shall be endorsed as follows: 

“The following may occur without diminishing, changing, altering or 
otherwise affecting the coverage and protection afforded the insured under 
this policy: 
1. Furniture and equipment may be delivered to the insured premises 

and installed in place ready for use; or 
2. Partial or complete occupancy by District; or 
3. Performance of work in connection with construction operations 

insured by the District, by agents or lessees or other contractors of 
the District, or by contractors of the lessee of the District.” 

c) SUBCONTRACTORS’ INSURANCE 
1) WORKERS’ COMPENSATION and EMPLOYER’S LIABILITY 

INSURANCE.  The Contractor shall require each subcontractor to obtain 
and maintain Workers’ Compensation and Employer’s Liability Insurance 
coverages as described in preceding Paragraph B, or to be covered by the 
Contractor’s Workers’ Compensation and Employer’s Liability Insurance 
while performing Work under the Contract. 

2) LIABILITY INSURANCE.  The Contractor shall require each 
subcontractor to obtain and maintain adequate General Liability, 
Automobile Liability, and Umbrella Liability Insurance coverages similar 
to those described in preceding Paragraph B.  Such coverage shall be in 
effect at all times that a subcontractor is performing Work under the 
Contract. 

3) ENFORCEMENT RESPONSIBILITY.  The Contractor shall have 
responsibility to enforce its subcontractor’s compliance with these or 
similar insurance requirements; however, the Contractor shall, upon 
request, provide the District acceptable evidence of insurance for any 
subcontractor. 

d) TERMINATION of OBLIGATION to INSURE 

Unless otherwise expressly provided in the Contract Documents, the obligation to 
insure as provided herein shall continue as follows: 

1) BUILDER’S RISK INSURANCE.  The obligation to insure under 
Subparagraph B(5) shall remain in effect until the Date of Substantial 
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Completion as shall be established in the Certificate of Substantial 
Completion.  In the event that multiple Certificates of Substantial 
Completion covering designated portions of the Work are issued, 
Builder’s Risk coverage shall remain in effect until the Date of Substantial 
Completion as shall be established in the last issued Certificate of 
Substantial Completion.  However, in the case that the Work involves 
separate buildings, Builder’s Risk coverage of each separate building may 
terminate on the Date of Substantial Completion as established in the 
Certificate of Substantial Completion issued for each building. 

2) PRODUCTS and COMPLETED OPERATIONS.  The obligation to 
carry Products and Completed Operations coverage specified under 
Subparagraph B(2) shall remain in effect for two years after the Date(s) of 
Substantial Completion. 

3) ALL OTHER INSURANCE.  The obligation to carry other insurance 
coverages specified under Subparagraphs B(1) through B(4) and 
Paragraph C shall remain in effect after the Date(s) of Substantial 
Completion until such time as all Work required by the Contract 
Documents is completed.  Equal or similar insurance coverages shall 
remain in effect if, after completion of the Work, the Contractor, a 
subcontractor, anyone directly or indirectly employed by them or anyone 
for whose acts they may be liable, returns to the Project to perform 
warranty or maintenance work pursuant to the terms of the Contract 
Documents. 

e) WAIVERS OF SUBROGATION 

The District and Contractor waive all rights against (1) each other and any of their 
subcontractors, sub-subcontractors, agents and employees, each of the other, and 
(2) consultants or separate contractors performing construction or operations 
related to the Project, if any, and any of their subcontractors, sub-subcontractors, 
agents and employees, for damages caused by fire or other causes of loss to the 
extent covered by builder’s risk insurance or other property insurance applicable 
to the Work or to other property located within or adjacent to the Project, except 
such rights as they may have to proceeds of such insurance held by the District or 
Contractor as fiduciary.  The District or Contractor, as appropriate, shall require 
of consultants, separate contractors, if any, and the subcontractor, sub-
subcontractors, suppliers, agents and employees of any of them, by appropriate 
agreements, written where legally required for validity, similar waivers each in 
favor of other parties enumerated herein.  The Policies shall provide such waivers 
of subrogation by endorsement or otherwise.  A waiver of subrogation shall be 
effective as to the person or entity even though that person or entity would 
otherwise have a duty of indemnification, contractual or otherwise, did not pay 
the insurance premium directly or indirectly, and whether or not the person or 
entity had an insurable interest in the property damaged.  The waivers provided 
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for in this paragraph shall survive final acceptance and continue to apply to insure 
losses to the Work or other property on or adjacent to the Project. 

ARTICLE 38 
PERFORMANCE and PAYMENT BONDS 

A. GENERAL 

Upon signing and returning the Construction Contract to the District for final approval 
and execution, the Contractor shall, at the Contractor’s expense, furnish to the Owner a 
Performance Bond and a Payment Bond, each in a penal sum equal to 100% of the 
Contract Sum.  Each bond shall be on the form contained in the Project Manual, shall be 
executed by a surety company (Surety) acceptable to the District and duly authorized and 
qualified to make such bonds in the State of Alabama in the required amounts, shall be 
countersigned by an authorized, Alabama resident agent of the Surety who is qualified to 
execute such instruments, and shall have attached thereto a power of attorney of the 
signing official. 

The provisions of this Article are not applicable to this Contract if the Contract Sum is 
less than $50,000, unless bonds are required for this Contract in the Request for Proposal 
documents. 

B. PERFORMANCE BOND 

Through the Performance Bond, the Surety’s obligation to the District shall be to assure 
the prompt and faithful performance of the Contract and Contract Change Orders.  The 
Penal Sum shall remain equal to the Contract Sum as the Contract Sum is adjusted by 
Contract Change Orders.  In case of default on the part of the Contractor, the Surety shall 
take charge of and complete the Work in accordance with the terms of the Performance 
Bond.  Any reasonable expenses incurred by the District as a result of default on the part 
of the Contractor, including architectural, engineering, administrative, and legal services, 
shall be recoverable under the Performance Bond. 

C. PAYMENT BOND 

Through the Payment Bond the Surety’s obligation to the District shall be to guarantee 
that the Contractor and its subcontractors shall promptly make payment to all persons 
supplying labor, materials, or supplies for, or in the prosecution of the Work, including 
the payment of reasonable attorneys’ fees incurred by successful claimants or plaintiffs in 
civil actions on the Bond.  Any person or entity indicating that they have a claim of 
nonpayment under the Bond shall, upon written request, be promptly furnished a certified 
copy of the Bond and Construction Contract by the Contractor or District, whomever is 
recipient of the request 

D. CHANGE ORDERS 

The Penal Sum shall remain equal to the Contract Sum as the Contract Sum is adjusted 
by Contract Change Orders.  All Contract Change Orders involving an increase in the 
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Contract Sum will require consent of Surety by endorsement of the Contract Change 
Order form.  The Surety waives notification of any Contract Change Orders involving 
only extension of the Contract Time. 

E. EXPIRATION 

The obligations of the Contractor’s performance bond surety shall be coextensive with 
the Contractor’s performance obligations under the Contract Documents; provided 
however, that the surety’s obligation shall expire at the end of the one-year warranty 
period(s) of Article 35. 

ARTICLE 39 
ASSIGNMENT 

The Contractor shall not assign the Contract or sublet it as a whole nor assign any moneys due or 
to become due to the Contractor thereunder without the previous written consent of the District 
(and of the Surety, in the case of a bonded Construction Contract).  As prescribed by the Public 
Works Law, the Contract shall in no event be assigned to an unsuccessful bidder for the Contract 
whose bid was rejected because the bidder was not a responsible or responsive bidder. 

ARTICLE 40 
CONSTRUCTION by OWNER or SEPARATE CONTRACTORS 

A. OWNER’S RESERVATION of RIGHT 

1) The District reserves the right to self-perform, or to award separate contracts for, 
other portions of the Project and other Project related construction and operations 
on the site.  The contractual conditions of such separate contracts shall be 
substantially similar to those of this Contract, including insurance requirements 
and the provisions of this Article.  If the Contractor considers such actions to 
involve delay or additional cost under this Contract, notifications and assertion of 
claims shall be as provided in Article 20 and Article 23. 

2) When separate contracts are awarded, the term “Contractor” in the separate 
Contract Documents shall mean the Contractor who executes the respective 
Construction Contract. 

B. COORDINATION 

Unless otherwise provided in the Contract Documents, the District shall be responsible 
for coordinating the activities of the District’s forces and separate contractors with the 
Work of the Contractor.  The Contractor shall cooperate with the District and separate 
contractors, shall participate in reviewing and comparing their construction schedules 
relative to that of the Contractor when directed to do so, and shall make and adhere to any 
revisions to the construction schedule resulting from a joint review and mutual 
agreement. 
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C. CONDITIONS APPLICABLE to WORK PERFORMED by DISTRICT 

Unless otherwise provided in the Contract Documents, when the District self-performs 
construction or operations related to the Project, the District shall be subject to the same 
obligations to Contractor as Contractor would have to a separate contractor under the 
provision of Article 40. 

D. MUTUAL RESPONSIBILITY 

1) The Contractor shall reasonably accommodate the required introduction and 
storage of materials and equipment and performance of activities by the District 
and separate contractors and shall connect and coordinate the Contractor’s Wok 
with theirs as required by the Contract Documents. 

2) By proceeding with an element or portion of the Work that is applied to or 
performed on construction by the District or a separate contractor, or which relies 
upon their operations, the Contractor accepts the condition of such construction or 
operations as being suitable for the Contractor’s Work, except for conditions that 
are not reasonably discoverable by the Contractor.  If the contractor discovers any 
condition in such construction or operations that is not suitable for the proper 
performance of the Work, the Contractor shall not proceed, but shall instead 
promptly notify the District in writing of the condition discovered. 

3) The Contractor shall reimburse the District for any costs incurred by a separate 
contractor and payable by the District because of acts or omissions of the 
Contractor.  Likewise, the District shall be responsible to the Contractor for any 
costs incurred by the Contractor because of the acts or omissions of a separate 
contractor. 

4) The Contractor shall not cut or otherwise alter construction by the District or a 
separate contractor without the written consent of the District and separate 
contractor; such consent shall not be unreasonably withheld.  Likewise, the 
Contractor shall not unreasonable withhold its consent allowing the District or a 
separate contractor to cut or otherwise alter the Work. 

5) The Contractor shall promptly remedy any damage caused by the Contractor to 
the construction or property of the district or separate contractors. 

ARTICLE 41 
SUBCONTRACTS 

A. AWARDS of SUBCONTRACTS and OTHER CONTRACS for PORTIONS of the 
WORK 

1) Unless otherwise provided in the Contract Documents, when delivering the 
executed Construction Contract, bonds, and evidence of insurance to the District, 
the Contractor shall also submit a listing of subcontractors proposed for each 
principal portion of the Work and fabricators or suppliers proposed for furnishing 
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materials or equipment fabricated to the design of the Contract Documents.   This 
listing shall be in addition to any naming of subcontractors, fabricators, or 
Contractor in writing stating whether or not the District, after due investigation, 
has reasonable objection to any subcontractor, fabricator, or supplier proposed by 
the Contractor.  The issuance of the Notice to Proceed in the absence of such 
objection by the District shall constitute notice that no reasonable objection to 
them is made. 

2) The Contractor shall not contract with a proposed subcontractor, fabricator, or 
supplier to whom the District has made reasonable and timely objection.  Except 
in accordance with prequalification procedures as may be contained in the 
Contract Documents, through specified qualifications, or on the grounds of 
reasonable objection, the District may not restrict the Contractor’s selection of 
subcontractors, fabricators, or suppliers. 

3) Upon the District’s reasonable objection to a proposed subcontractor, fabricator, 
or supplier, the Contractor shall promptly propose another to whom the District 
has not reasonable objection.  If the proposed subcontractor, fabricator, or 
supplier to whom the District made reasonable objection was reasonably capable 
of performing the Work, the Contract Sum and Contract Time shall be equitable 
adjusted by Contract Change Order for any resulting difference if the Contractor 
has acted promptly and responsively in this procedure. 

4) The Contractor shall not change previously selected subcontractors, fabricators, or 
suppliers without notifying the District in writing of proposed substitute 
subcontractors, fabricators, or suppliers.  If the District does not make a 
reasonable objection to a proposed substitute within three working days, the 
substitute shall be deemed approved. 

B. SUBCONTRACTUAL RELATIONS 

1) The Contractor agrees to bind every subcontractor and material supplier (and 
require every subcontractor to so bind its subcontractors and material suppliers) to 
all the provisions of the Contract Documents as they apply to the subcontractor’s 
and material supplier’s portion of the Work. 

2) Nothing contained in the Contract Documents shall be construed as creating any 
contractual relationship between any subcontractor and the District, nor to create a 
duty of the District to resolve disputes between or among the Contractor or its 
subcontractors and suppliers or any other duty to such subcontractors or suppliers. 

ARTICLE 42 
CASH ALLOWANCES 

A. All allowances stated in the Contract Documents shall be included in the Contract Sum.  
Items covered by allowances shall be supplied by the Contractor as directed by the 
District and the Contractor shall afford the District the economy of obtaining competitive 
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pricing from responsible bidders for allowance items unless other purchasing procedures 
are specified in the Contract Documents. 

B. Unless otherwise provided in the Contract Documents: 

1) Allowances shall cover the cost to the Contractor of materials and equipment 
delivered to the Project site and all applicable taxes, less applicable trade 
discounts; 

2) The Contractor’s costs for unloading, storing, protecting, and handling at the site, 
labor, installation, overhead, profit and other expenses related to materials or 
equipment covered by an allowance shall be included in the Contract Sum but not 
in the allowances. 

3) If required, the Contract Sum shall be adjusted by Change Order to reflect the 
actual costs of an allowance. 

C. Any selections of materials or equipment required of the District under an allowance 
shall be made in sufficient time to avoid delay of the Work. 

ARTICLE 43 
PERMITS, LAWS, and REGULATIONS 

A. PERMITS, FEES and NOTICES 

1) Unless otherwise provided in the Contract Documents, the Contractor shall secure 
and pay for the building permit and other permits and governmental fees, licenses, 
and inspections necessary for proper execution and completion of the Work which 
are customarily secured after award of the Construction Contract and which are in 
effect on the date of receipt of bids. 

2) The Contractor shall comply with and give notices required by all laws, 
ordinances, rules, regulations, and lawful orders of public authorities applicable to 
performance of the Work. 

B. TAXES 

Unless stated otherwise in the Contract Documents, materials incorporated into the Work 
are exempt from sales and use tax pursuant to Section 40-9-33, Code of Alabama, 1975 
as amended.  The Contractor and it subcontractors shall be responsible for complying 
with rules and regulations of the Sales, Use, & Business Tax Division of the Alabama 
Department of Revenue regarding certificates and other qualifications necessary to claim 
such exemption when making qualifying purchases from vendors.  The Contractor shall 
pay all applicable taxes that are not covered by the exemption of Section 40-9-33 and 
which are imposed as of the date of receipt of bids, including those imposed as of the date 
of receipt of bids but scheduled to go into effect after that date. 
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C. COMPENSATION for INCREASES 

The Contractor shall be compensated for additional costs incurred because of increases in 
tax rates imposed after the date of receipt of bids. 

ARTICLE 44 
ROYALTIES, PATENTS, and COPYRIGHTS 

The Contractor shall pay all royalties and license fees.  The Contractor shall defend, indemnify 
and hold harmless the District and its agents, employees, and consultants from and against all 
claims, damages, losses and expenses, including but not limited to attorney’s fees, arising out of, 
related to, or resulting from all suits or claims for infringement of any patent rights or copyrights 
arising out of the inclusion of any patented or copyrighted materials, methods, or systems 
selected by the Contractor and used during the execution of or incorporated into the Work.  This 
indemnification does not apply to any suits or claims of infringement of any patent rights or 
copyrights arising out of any patented or copyrighted materials, methods, or systems specified in 
the Contract Documents.  However, if the Contractor has information that a specified material, 
method, or system is or may constitute an infringement of a patent or copyright, the Contractor 
shall be responsible for any resulting loss unless such information is promptly furnished to the 
District. 

ARTICLE 45 
USE of the SITE 

A. The Contractor shall confine its operations at the Project site to areas permitted by the 
District and by law, ordinances, permits and the Contract Documents and shall no 
unreasonably encumber the site with materials, equipment, employees’ vehicles, or 
debris.  The Contractor’s operations at the at the site shall be restricted to the sole 
purpose of constructing the Work, use of the site as a staging, assembly, or storage area 
for other business which the Contractor may undertake shall not be permitted. 

B. Unless otherwise provided in the Contract Documents, temporary facilities, such as 
storage sheds, shops, and offices may be erected on the Project site with the approval of 
the District.  Such temporary buildings and/or utilities shall remain the property of the 
Contractor, and be removed at the Contractor’s expense upon completion of the Work, 
unless the District authorizes their abandonment without removal. 

ARTICLE 46 
CUTTING and PATCHING 

A. The Contractor shall be responsible for all cutting, fitting, or patching that may be 
required to execute the Work to the results indicated in the Contract Documents or to 
make its parts fit together properly. 

B. Any cutting, patching, or excavation by the Contractor shall be supervised and performed 
in a manner that will not endanger persons nor damage or endanger the Work or any fully 
or partially completed construction of the District or separate contractors. 
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ARTICLE 47 
IN-PROGRESS and FINAL CLEANUP 

A. IN-PROGRESS CLEAN-UP 

1) The Contractor shall at all times during the progress of the Work keep the 
premises and surrounding area free from rubbish, scrap materials and debris 
resulting from the Work.  Trash and combustible materials shall not be allowed to 
accumulate inside buildings or elsewhere on the premises.  At no time shall any 
rubbish be thrown from window openings.  Burning of trash and debris on site is 
not permitted. 

2) The Contractor shall make provisions to minimize and confine dust and debris 
resulting from construction activities. 

B. FINAL CLEAN-UP 

1) Before Substantial Completion or Final Acceptance is achieved, the Contractor 
shall have removed from the District’s property all construction equipment, tools, 
and machinery; temporary structures and/or utilities including the foundations 
thereof (except such as the District permits in writing to remain); rubbish, debris, 
and waste materials; and all surplus materials, leaving the site clean and true to 
line and grade, and the Work in a safe and clean condition, ready for use and 
operation. 

2) In addition to the above, and unless otherwise provided in the Contract 
Documents, the Contractor shall be responsible for the following special cleaning 
for all trades as the Work is completed: 

a) Cleaning of all painted, enameled, stained, or baked enamel work:  
Removal of all marks, stains, finger prints, and splatters from such 
surfaces. 

b) Cleaning of all glass:  Cleaning and removing of all stickers, labels, 
stains, and paint from all glass, and the washing and polishing of same on 
interior and exterior. 

c) Cleaning or polishing of all hardware:  Cleaning and polishing of all 
hardware. 

d) Cleaning all tile, floor finish of all kinds:  Removal of all splatters, 
stains, paint, dirt, and dust, the washing and polishing of all floors as 
recommended by the manufacturer or required by the District. 

e) Cleaning of all manufactured articles, materials, fixtures, appliances, 
and equipment:  Removal of all stickers, rust stains, labels, and 
temporary covers, and cleaning and conditioning of all manufactured 
articles, material, fixtures, appliances, and electrical, heating and air 
conditioning equipment as recommended or directed by the 
manufacturers, unless otherwise required by the District; blowing out or 
flushing out of all foreign matter from all equipment, piping, tanks, 
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pumps, fans, motors, devices, switches, panels, fixtures, boilers, sanitizing 
potable water systems; and freeing identification plates on all equipment 
of excess paint and the polishing thereof. 

C. OWNERS RIGHT to CLEAN-UP 

If the Contractor fails to comply with these clean-up requirements and then fails to 
comply with a written directive by the District to clean-up premises within a specified 
time, the District may implement appropriate clean-up measures and the cost thereof shall 
be deducted from any amounts due or to become due the Contractor. 

ARTICLE 48 
LIQUIDATED DAMAGES 

A. Time is the essence of the Contract.  Any delay in the completion of the Work required 
by the Contract Documents may cause inconvenience to the public and loss and damage 
to the Owner including but not limited to interest and additional administrative, 
architectural, inspection and supervision charges.  By executing the Construction 
Contract, the Contractor agrees that the Contract Time is sufficient for the achievement of 
Substantial Completion. 

B. The Contract Documents may provide in the Construction Contract or elsewhere for a 
certain dollar amount for which the Contractor and its Surety (if any) will be liable to the 
District as liquidated damages for each calendar day after expiration of the Contract Time 
that the Contractor fails to achieve Substantial Completion of the Work.  If such daily 
liquidated damages are provided for, District and Contractor, and its Surety, agree that 
such amount is reasonable and agree to be bound thereby. 

C. If a daily liquidated damage amount is not otherwise provided for in the Contract 
Documents, a time charge equal to six percent interest per annum on the total Contract 
Sum may be made against the contractor for the entire period after expiration of the 
Contract Time that the Contractor fails to achieve Substantial Completion of the Work. 

D. The amount of liquidated damages due under either paragraph B or C, above, may be 
deducted by the District from the moneys otherwise due the Contractor in the Final 
Payment, not as a penalty, but as liquidated damages sustained, or the amount may be 
recovered from Contractor or its Surety.  If part of the Work is substantially completed 
within the Contract Time and part is not, the stated charge for liquidated damages shall be 
equitably prorated to that portion of the Work that the Contractor fails to substantially 
complete within the Contract Time.  It is mutually understood and agreed between the 
parties hereto that such amount is reasonable as liquidated damages. 

ARTICLE 49 
USE OF FOREIGN MATERIALS 

A. In the performance of the Work the Contractor agrees to use materials, supplies, and 
products manufactured, mined, processed or otherwise produced in the United States or 
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its territories, if same are available at reasonable and competitive prices and are not 
contrary to any sole source specification implemented under the Public Works Law. 

B. In the performance of the Work the Contractor agrees to use steel produced in the United 
States if the Contract Documents require the use of steel and do not limit its supply to a 
sole source pursuant to the Public Works Law.  If the Districts decides that the 
procurement of domestic steel products becomes impractical as a result of national 
emergency, national strike, or other cause, the District shall waive this restriction. 

C. If domestic steel or other domestic materials, supplies, and products are not used in 
accordance with preceding Paragraphs A and B, the Contract Sum shall be reduced by an 
amount equal to any savings or benefits realized by the Contractor. 

End of 
GENERAL CONDITIONS of the CONTRACT 

 


